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Abstract 

Nigeria’s oil industry is by far the most dynamic industry in Nigeria and 
the development of oil resources is the most significant economic event in 
recent years. The importance of oil to Nigeria’s economy cannot, therefore, be 
overemphasised. Over the past twenty years, crude oil has become the single 
most important raw material in Nigeria’s trade both in volume and in value and 
contributes over ninety per cent (90%) of Nigeria’s foreign exchange earnings. 

It is most appropriate, therefore, that a critical appraisal be made of the 
modes of acquisition of oil rights in Nigeria. Such an appraisal could serve 
several useful purposes: it could confirm or deny whether the changes that took 
place in the modes of acquisition of oil rights in Nigeria between 1969 and 
1973 had resulted in de facto control of the oil industry by Nigerians; it could 
assist in determining whether the present modes of acquisition of oil rights in 
Nigeria are compatible with the principle of permanent sovereignty over natural 
resources; and it could also make recommendations as to how any 
shortcomings could be corrected. 

This thesis takes a fresh look at a number of old and persistent problems, 
but unlike previous writings in this area, it not only records, but also analyzes 
the reasons for the fundamental changes which occurred in the modes of 
acquisition of oil rights in Nigeria between 1969 and 1973. In addition, this 
thesis examines whether there is any correlation between these new modes of 
acquisition of oil rights and the ultimate objectives of the government. 


The first chapter is devoted primarily to the history of Nigeria’s oil 
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industry and the modes of acquisition of oil rights before 1969. In the second 
chapter, the modes of acquisition of oil rights under the Petro/eum Act of 1969 
and equity participation are examined. In chapter three, we examine the modes 
of acquisition of oil rights under contractual joint ventures, while in chapter four 
the contribution of the principle of permanent sovereignty over natural 
resources to the modes of acquisition of oil rights is examined. Chapter five is 


the conclusion. 
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Preface 


No commodity plays a more vital role than oil in the economy of the 
developing countries of the world. For a nation with enormous oil deposits such 
as Nigeria, oil is the basis of economic life. Oil exports provide not only a large 
share of national income, but are also the main foreign exchange earner. Oil, 
thus, represents a great asset which could potentially provide all the capital 
necessary for Nigeria’s economic development. 

This thesis is, therefore, inspired by the role the oil industry plays in 
Nigeria’s economy. Between 1973 and 1991, the oil industry in Nigeria has 
contributed over ninety per cent (90%) of Nigeria’s foreign exchange earnings. 
With a daily average production of 2 million barrels of oil, Nigeria is Africa’s 
largest producer of oil and one of the world’s largest exporters. 

A further justification for this thesis arises from the fact that no analytical 
literature has recently been written on the modes of acquisition of oil rights in 
Nigeria. No existing work deals comprehensively with the complex political and 
economic issues of how de facto control of the oil industry could be achieved 
by Nigerians within the existing framework of the modes of acquisition of oil 
rights. 

This thesis, therefore, attempts to transcend the existing literature on the 
modes of acquisition of oil rights in Nigeria. This thesis not only records but also 
analyzes the modes of acquisition of oil rights in Nigeria. It will be argued that 
despite the fundamental changes which took place in the modes of acquisition 


of oil rights in Nigeria, de facto control is in the hands of the international oil 
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companies (lOCs), which are vertically integrated and carry out operations 
(upstream and downstream) in several countries. 

It will also be argued that, in the absence of de facto control of the oil 
industry by Nigerians, it is highly doubtful whether the modes of acquisition of 
oil rights are compatible with the principle of permanent sovereignty over 
natural resources. The reasons for the fundamental changes which took place 
in the modes of acquisition of oil rights in Nigeria’s oil industry are also 
examined. 

It must be stressed at the outset that the aim of this thesis is not to 
make a Case against the modes of acquisition of oil rights. It is only intended 
to point out some of the drawbacks in the modes of acquisition of oil rights 
which may undermine the attainment by the government of its objective of 
ultimately controlling the oil industry. In order for the government to achieve 
this, oil agreements with the |OCs must no longer be viewed simply as 
contracts, but as economic development agreements. Economic development 
agreements are agreements whereby a state engages the capital and technology 
of a foreign company, usually of one or more developed countries, in an 
undertaking designed to have a decisive positive impact on the developing 
country’s economic development. 

Economic development agreements will bring to the fore the development 
issue of the training of Nigerian personnel in technological and managerial skills 
of the oil industry. In addition, the employment of skilled Nigerian personnel in 


the oil industry, would go a long way in assisting the government in achieving 
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de facto control of the oil industry. 
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Chapter 1 
1.0. Introduction 

The main purpose of this chapter is to trace the history of Nigeria’s oil 
industry. In order to achieve this purpose, a framework of analysis will be 
constructed so as to facilitate an understanding of what has already taken place 
in the oil industry. This chapter is, therefore, divided into three sections. 

In section one, we shali examine the changes which took place in the 
world oil industry between 1960 and 1970. As will become evident, Nigeria as 
a producer and exporter of oil was also affected by these changes. The second 
section is devoted to Nigeria’s role in the world oil industry, while section three 
traces the history of Nigeria’s oil industry and also examines the different 
modes of acquisition of oil rights before 1969. In addition, the reasons for 
subsequent developments which occurred in Nigeria’s oilindustry are examined. 

This chapter thus lays the foundation for the discussion of the different 
modes of acquisition of oil rights under the Petroleum Act of 1969 and 
contractual joint ventures, which comprises the heart of this thesis and will be 
undertaken in chapters 2 and 3 respectively. It will be argued in chapter 4 that 
the modes of acquisition of oil rights in Nigeria are not compatible with the 
principle of permanent sovereignty over natural resources. Finally in chapter 5, 
it will be concluded that if de facto control of the oil industry is to be achieved, 
the government and the international oil companies (IOCs) must vigorously 


pursue the training and employment of Nigerian personnel. In addition, the 
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government must also encourage the participation of indigenous oil companies 
in the exploration and development of its oil resources. 

The importance of this thesis lies in the fact that oil is the single most 
important raw material in Nigeria’s trade both in volume and in value and 
contributes over ninety per cent (90%) of Nigeria’s foreign exchange earnings. 
The oil industry could thus provide all the capital needed for Nigerian’s 
economic development. 

1.1. The World Oil Industry in Retrospect 

The role of oil in the world economy is a major feature of the second half 
of the 20th century. It is both the most important source of energy and the 
largest internationally traded commodity.' Our civilization depends on oil more 
than any single commodity.” The scale of capital involved in oil development 
and exploitation, the scope of the trade in oil, the size, sophistication and 
complexity of the organizations involved and the potential financial rewards 
make the industry unique. 

Between 1930 and 1970, the industry was dominated by seven major 


international oil companies (lI1OCs) which were able to remain in control through 


' (1984) February OPEC Bulletin at 55 and Z. Mikdashi, The Community of Oil Exporting Countries 
(New York: Cornell University Press, 1972) at 17. 


*C. Tugendhat & A. Hamilton, Oil the Big Business (London: Eyre Methuen, 1975) at 1. The world 


daily average production of crude oil for 1990 was 61.5 million barrels. See World Oil, August 1991 at 
28. 


> OPEC Bulletin, supra, note 1 at 55. 
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a sophisticated and well developed vertical integration of their operations.* 
This covered the full range of upstream and downstream activities, extending 
all the way from exploration and production, through transportation and 
refining, to the marketing and retailing of products.° These "seven sisters”, as 
the major |OCs were widely known are British Petroleum, Exxon, Gulf, Mobil, 
Royal Dutch/Shell, Standard Oil of California, and Texaco.® 

Until the mid - 1960s, the governments of producer countries were only 
involved in the oil industry to the extent that they received royalties and other 
payments for crude oil leaving their territories. The ability of the major |OCs to 
control the world oil market rested on the concession system under which they 
had virtually entire control over oil exploration and production in some producing 
countries.’ In the late 1950s and early 1960s, a number of factors came into 
existence which had a profound cumulative effect on the shape of the world oil 
industry. These factors included:® 

(i) The appearance of European competitors. These companies 


were established by the governments of some European countries, 


* Ibid. See also M.S. Al-Otaiba, OPEC and the Petroleum Industry (New York: John Wiley & Sons 
Inc., 1975) and T. Turner, "Nigeria: Imperialism, Oil Technology and the Comprador State” in P. Nore 
& T. Turner, Oil and Class Struggle (London: Zed Press, 1980) at 199. 

° OPEC Bulletin, ibid. 

° Ibid. See also Mikdashi, supra, note 1 at 35. 

7 OPEC Bulletin, ibid. at 55-56. 


® Ibid. at 57-58. See also P.R. Odell, Oil and World Power - A Geographical Interpretation (New 
York: Taplinger Publishing Company, 1970) at 11-22. 
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such as Compagnie Francaise des Petroles (C.F.P.) of France and 
Ente Nazionale Idrocarburi (E.N.I.) of Italy; 
(ii) the appearance of a number of large oil companies, Known as 
the independents. These companies where mostly based in the 
United States. The independents began entering into oil 
exploration and production agreements, offering producer 
governments significantly more attractive terms than those of the 
major |OCs; | 
(ili) the formation of the Organization of Petroleum Exporting 
Countries (OPEC) in 1960.° The formation of OPEC marked the 
beginning of a radical departure from the dominant position 
occupied by the major |OCs in the world oil industry. By 1974 
OPEC was in a position to take over direct control of oil pricing 
from the major |OCs and some member countries had gained a 
controlling influence over their oil industries through active 
participation in the upstream phases, either through 
nationalization, or through new forms of participation agreements 
with the oil companies; and 
(iv) the establishment of national oil companies (NOCs) in oil 
producing states. These companies played a crucial role in 
° OPEC was formed in September 1960 as a direct response to the challenge posed by the major 
international oil companies (IOCs), which arbitrarily and unilaterally reduced the posted price of crude oil 


in February 1959 and again in August 1960. See 1.A. Almutnf, "OPEC, Western Dependency and the 
Moderate Role of Saudi Arabia" (1988) March OPEC Bulletin 9 at 9. 
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developing awareness and experience, especially in the area of 
production and marketing. It was through the NOCs that producer 
countries began to gain a greater share of their crude oll 
production. 
As a result of these factors, the major |OCs gradually lost control over direct 
access to crude oil.'° For several oil producing developing countries, this 
change was not only significant, but also long overdue since the oil industry is 
the main source of their foreign exchange earnings.'' In the next section, we 
shall briefly examine Nigeria’s role in the world oil industry. 
1.2. Nigeria’s Role in the World Oil Industry 
Nigeria benefited immensely from the changes which occurred in the 
world oil industry between 1960 and 1975.'? Presently, Nigeria is the largest 
producer of crude oil in Africa and one of the world’s largest exporters.'? A 
number of factors have been responsible for the rapid development of Nigeria’s 
oil industry, chief among these being the "discovery of such a wealth of 


indigenous hydrocarbon resources during a period of soaring world energy 


'° OPEC Bulletin, supra, note 1 at 58. 
'! Ibid. See also Mikdashi, supra, note 1 at 17. 


'? These benefits are reflected in the changes which occurred in Nigeria’s oil industry between 1969 
and 1973. These changes are discussed in chapters 2 & 3 respectively. 


'? Nigeria’s productive capacity for 1990 was between 1.8-1.9 million barrels of oil per day. See 
International Petroleum Encyclopedia Vol.24 (Tulsa, Oklahoma: Pennwell Publishing Co., 1991) at 133. 
In the second quarter of 1992 the daily productive capacity rose to 2 million barrels of oil. See (1992) June 
1-7 West Africa Magazine at 927. 
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demand.”'4 
The importance of Nigeria in the world oil industry explains the presence 
of the major |OCs in its oil industry. With the exception of Standard Oil of 
California, all the |OCs are operating in Nigeria. A wide variety of factors 
influence oil company operations in Nigeria. These include: '° 
(i) The location of Nigerian crude oil. Advantages of location 
include the security of supply routes to Western Europe, 
particularly Germany, which is by far the most important market 
for Nigerian petroleum exports in Europe. With the constant threat 
of upheaval in the Middle East, Nigerian crude oil is indeed 
favourably located, though not quite so auspiciously as that of its 
North African competitors. In addition, Nigeria has relatively good 
access from a competitive point of view to its secondary markets - 
North America (United States and Canada) and South America 
(Argentina, Brazil and Uruguay) - though less so than Venezuela as 
far as North America is concerned; 
(ii) the quality of Nigerian crude oil. Advantages of quality 
associated with Nigerian crude oil derive in large part from its 
relatively low sulphur content. This will become increasingly 


important as legislation concerning air pollution is passed in 


'* (1985) July/August OPEC Bulletin at 24. 


'S S.R. Pearson, Petroleum in the Nigerian Economy (California: Stanford University Press, 1970) at 
18-20. See also Odell, supra, note 8 at 88-91. 
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consuming countries. '® 
Nigeria, therefore, has an important role to play in the world oil industry. '” Let 
us NOW examine the history of oil in Nigeria. 
1.3. The History of Oil in Nigeria. 


The search for oil in Nigeria dates back to 1908 '® when the German 


'© Technology is however, available to remove sulphur from crude oil. Libya, Algeria and Indonesia 
also produce crude oil with a low sulphur content. With the exception of the United States and the former 
USSR, all major crude oil producers produce crude oil with a high sulphur content. See Pearson, ibid. 
at 19-20. 


'’ The most important destination for Nigeria’s crude oil exports are the United States, the Netherlands, 
the United Kingdom, the West Indies, France and Germany, in descending order of magnitude. For 
example, in 1981, of the total quantity of 1.22 million barrels of crude oil exported daily from Nigena, 
the United States bought 33.37%, the Netherlands 11.76%, Dutch Antilles 6.37%, West Germany 5.83%, 
italy 4.72%, Curacao 3.30%. Other importers of Nigerian crude oil are Brazil, Ghana, Sweden, Belgium, 
Ivory Coast, Senegal, Denmark, Sierra Leone and Japan. Source: (1985) July/August OPEC Bulletin at 
33. In the third quarter of 1989, Nigeria exported 11.883 million metric tons of crude oil to the United 
States, 1.370 million metric tons to Germany, 967 thousand metric tons to the Netherlands, 702 thousand 
metric tons to France, 479 thousand metric tons to Canada, 408 thousand metric tons to Italy and 247 
thousand metric tons to the United Kingdom. Source: Quarterly Oil Statistics and Energy Balance (Third 
Quarter of 1989), published by the Organization for Economic Co-operation and Development (OECD). 


'® The first piece of legislation on petroleum in Nigeria was the Petroleum Ordinance of 1889, which 
was followed by the Mineral Regulation (Oil) Ordinance of 1907, both of which laid down a basic 
framework for the development of petroleum and its natural resources. The 1907 Ordinance stipulated, inter 
alia, that only British subjects or companies controlled by British subjects would be eligible to explore for 
Nigerian oil resources. In fact this provision is a paradox, as the first company ever to undertake 
exploration in Nigeria was the German Bitumen Company in 1908. Grants to explore for petroleum may 
also have been given under the provisions of Order No. 19 of 1909 Laws of Southern Nigeria. See Y. 
Omorogbe, "The Legal Framework for the Production of Petroleum in Nigeria” (1987) 5 No.4 J.E.N.R.L. 
273 at 273. An examination of Nigerian statutes would however, reveal that the major constituent of the 
laws which touch upon the exploration and production of petroleum, was the Mineral Oils Ordinance of 
1914 (Cap.120 of the Laws of the Federation of Nigeria 1958 edition). This Ordinance was promulgated 
to "regulate the mght to search for, win and work mineral oils." See Basic Oil Laws and Concession 
Contracts, South and Central Africa (Original Text) 1959. It appears that the 1914 Ordinance was inspired 
by the activities of the German firm known as Nigerian Bitumen Company. A new section 10 was added 
to the 1914 Ordinance by the Mineral Oils (Amendment) Act 1950 whereby the submarine areas of 
Nigeria’s territorial waters were brought under the ambit of the 1914 Ordinance. By another amendment 
in 1959, the legislative competence of Nigeria’s Federal legislature was pronounced over the submarine 
areas of other waters which the legislature may decide to legislate upon in future, in matters relating to 
mines and minerals. This right is recognised under Article 2 of the Geneva Convention on the continental 
shelf 1958. Section 3(1) of the Minerals Act 1946, stipulated that: "The entire property in and control of 
all mineral oils, on under or upon any lands in Nigeria, and all rivers, streams and watercourses throughout 
Nigeria, is and shall be vested in the crown...." See G. Etikerentse, Nigerian Petroleum Law (London: 


eS 


5, . 
' 


jon’ meant 


Saw) Siw | tomy hy, agitth | alg 
\ 

eae © os inbn Goat? Safar @ if 
Pemli aa- Nees, 1 1p (te Vs 


Pie 


ce 7 i 
ss 


¢ 


ada Vii un lrijyilh= er: rl - ‘pis ato! 
eit (eee 1 Sie ¥ ‘lone’ ties reel see, bee an 
SAAD © 1T Eat H eee erties Tos! & ae 
Si) sees) pet, > ne yest OA" te ts? o@ IGE 
Pry! al . (Op ca! ates ee ano ie a 
ie aie lel yas 

Pane 


hang 
(a an? * « 


a id : 
Thc Gan flak Gre & 
whe? 7@ ay S vs vis @ excl: fi 43 — od 7a) 


SIE Mee Gen 6 AGLYMenie nao! «AF np aT en A! ie 


oh AG) o ou ok a Ai sa a fat 08 ngs 
Gee? @ mL ok re ee he) aber Ks a 


Sy reales n. *% Fea 
- “ choke gs ¢' pelt stale TSE aoe a2) ieee eel 
iw vo. 0th a 3 u) de 

gun 0:08 Wee * ni tag” r= {RS oer hard Pi: 


¢ ch wall pene ai Fel ines ae aa 1” ee a en 
LO WraLE AR CITE) 166! ie ennai) bap ele SQUARE ee iT 
7 & mi@Ge haitatr We ‘geass eater’ one ye ae a ir aden 
Os ARAN? Yl ral ail, dew een “s Arash ee ilapts el ie 
ogra > women. ta? OCF Speech REAL ese Vil om aD voade wn 
$58 Orth Whe word UE A oe “otur torkalin| ae ag ee talaga iat Mig cal 
Ee ee ee ee ee 
a Ge! mamw-iay * ay,” opin lan E athe? ay & 

ie eal AGmeaby att oh, EL td; \h8 ee wi me 
vitietns 0S) id's ott “ine BTV! 
BOTH ota 4) 2H eR, 
ar pie ota @ pati « 
ipinco=0 | oro haber 
fee) tae x. a aeaee 


. ar 
Vets i! 1S catie 


8 


firm known as Nigerian Bitumen Company started drilling and exploring for oil 
within the Okitipupa area, about 200 kilometres east of Lagos. The search was 
unsuccessful as oil was not found in commercial quantities.'? The activities 
of the German firm ceased as a result of the first world war.”° Interest in the 
possibility of discovering oil in Nigeria revived in 1937 with the establishment 
of Shell/D’Arcy Petroleum Development Company of Nigeria, an affiliate of the 
mineral oil companies Shell Petroleum Company and British Petroleum 
Company.’ In November 1938 Shell-BP received an oil exploration license 
(OEL) covering the whole of Nigeria (357,000 square miles) from the British 
colonial government.** 

After a five year interruption caused by the second World War, Shell-BP 
intensified its exploration activities during the 1946-1951 period. In 1951 Shell- 
BP drilled its first wildcat well; it came up dry. During the next four years the 
company concentrated efforts in the cretaceous areas rimming the Niger Delta 


in the southern part of Nigeria without discovering any oil producing wells. 


Macmillan, 1985) at 2 & 5. 


'? (1982) November OPEC Bulletin at 21. See also Etikerentse, ibid. at 1-23. 


»® Etikerentse, ibid. at 1. 


1 Pearson, supra, note 15 at 15. See also E.O. Egbogah & W.I. Oronsaye, "Nigerian Oil’s Future 
Prospect Seen Keyed to Government Policies” (1979) June 18/25, Vol.X, Supplement Nos. 24/25 OPEC 
Bulletin at 1 and "OPEC Member Country Profile: Nigeria” in (1979) September 17/24, Vol.X, 
Supplement Nos. 37/38 OPEC Bulletin at v. 


~ L.H. Schatzl, Petroleum in Nigeria (Ibadan: Oxford University Press, 1969) at 1. See also Pearson, 
ibid. 
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After shifting focus to the tertiary area of the Niger Delta, Shell-BP made 
Nigeria’s first commercial discovery in 1956 at Oloibiri in what is now Rivers 
State. Towards the end of 1956, another discovery was made at Afam, also in 
Rivers State.?* These finds were rapidly developed and by 1958, production 
had reached 5,100 barrels per day and the first shipment of Nigerian crude oil 
was made to Europe.** Nigeria was, thus, ushered onto the international oil 
Sstager-— 

Geological and geophysical! investigations showed that the most 
favourable oil-yielding structures lay in the Niger Delta, situate in the southern 
| part of Nigeria.2° By 1957 Shell-BP had voluntarily reduced its acreage to 
40,000 square miles of oil prospecting licenses (OPLs). Of this acreage, Shell- 
BP converted nearly 15,000 square miles into oil mining leases (OMLs) in 1960 
and 1962 and returned the remainder of its holdings to the Nigerian 
government.””’ Unaffected by competitors, Shell-BP was able to select at its 
leisure until 1962, 15,000 square miles of the 40,000 square miles it held in 


1957.78 The area it chose included the sites that geological and geophysical 


3M. Ajomo, "Law and Changing Policy in Nigeria’s Oil Industry" in J.A. Omotola’s ed., Law and 
Development (Lagos: University of Lagos Press, 1987), 84 at 86. 


* Ibid. 

*° Pearson, supra, note 15 at 15. 
* Schatzl, supra, note 22 at 1. 
77 Pearson, supra, note 15 at 15. 


% Schatzl, supra, note 22 at 3. 
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10 
Surveys indicated were most promising for the formation of crude oil 
deposits.2? The role played by Shell-BP during this period is succinctly 
described by Schatzl:°° 

The opportunity of exercising an autonomous strategy throughout 

two decades in the realm of concession politics brought about the 

result that this company today possesses the optimal concession 

site in the country. Its monopolistic position in the past with 

respect to licence selection affords Shell-BP both now and in the 

future a position of dominance in the development of the Nigerian 
mineral oil industry. 

With the increase in Shell-BP’s activities, governmental control and 
regulations were introduced to ensure compliance by Shell-BP in its operations 
with safe and good oilfield practice, measured by the standards then known in 
the industry.*' Accordingly, a set of Regulations known as the Mineral Oils 
(Safety) Regulations 1952 were issued with an effective date of 31 January 
1952. The Regulations were made under the powers conferred on the Governor 
General by section 9 of the Minera/ Oils Ordinance of 1914. These Regulations 
have since been replaced by the Mineral Oils (Safety) Regulations 1963, which 
became effective from 11 April 1962.°? 


After Shell-BP’s first commercial discovery in 1956, it became necessary 


to transport the crude oil through long distances between the wellhead and the 


* Ibid. 


* Ibid. Today, Shell is the largest operator in Nigeria, with a production capacity of 1 million barrels 
of oil per day. See World Oil, August 1991 at 91. 


| Etikerentse, supra, note 18 at 2. 


2 Ibid. 
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point of exportation.** The Oji/ Pipelines Act of 1956 was passed with 
provisions designed to meet the requirements of this development in Shell-BP’s 
operations. Amendments to certain provisions of this Act were effected by the 
Oil Pipelines Act of 1965. Also, in order to specifically tax the realised profits 
of oil companies, separately from those of other companies engaged in other 
enterprises, the Petroleum Profit Tax Act was promulgated in 1959 with 
retroactive effect from 1 January 1958.°* 
1.3.a. The Appearance of Competitors 

With the repeal in 1958 °° of section 6(1)(a) of the Mineral Oils 
Ordinance of 1914, which disqualified non-British companies from receiving 
exploration licences, the monopoly of exploration rights given to Shell-BP in 
1938 was gradually broken.*° Some |OCs soon appeared in Nigeria, taking up 
oil prospecting licences (OPLs) on concessions voluntarily relinquished by Shell- 
BP.*’ This development was in line with the government's policy of increasing 
the pace of exploration while at the same time ensuring that the country was 


not overdependent on one company.*® Thus, after Nigeria’s independence in 


% Ibid. at 2-3. 

* Ibid. at 3. 

3° By Section 2 of the Mineral Oils (Amendment) Act 1958. 

- Ajomo, supra, note 23 at 86. 

*” Etikerentse, supra, note 18 at 2. 

8 See Annual Report of the Mines Division, Ministry of Mines and Power, 1958/1959, referred to in 


Ajomo, supra, note 23 at 86 n.7. According to Ajomo at 86, the government’s policy must have been the 
result of the attainment of some measure of internal self-government in 1959, which carried with it, the 
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1960, the Nigerian Gulf Oil Company which was a subsidiary of Gulf Oil 
Corporation of America, was licensed to explore for petroleum in 1961.9 

Other IOCs that were represented in Nigeria and which secured 
exploration licences about the same time, included Mobil Oil, Texaco, Sunray- 
Tenneco, Occidental, Agip the Italian state-owned oil company as well as its 
French counterpart of Safrap, which later became Elf.*° The appearance of 
these l|OCs, opened up a new phase of development in the oil industry and in 
1964, Gulf Oil Company made the first off-shore discovery of oil in Delta State, 
in the southern part of Nigeria.*’ According to Ajomo:*” 


The open door policy which began in 1959 engendered a spirit of 
healthy rivalry from which the industry benefited tremendously. 


The principal legislation under which oil rights were granted to the l|OCs 
was the Mineral Oils Ordinance of 1914. We will now examine the various 
types of oil rights which could be acquired by an oil company wishing to 
undertake oil exploration and production in Nigeria before 1969. 


1.3.b. The Acquisition of Oil Rights before 1969 


right to formulate independent internal policies. 


» Etikerentse, supra, note 18 at 3. According to Schatzl, the first company which took part in the 
search for crude oil in Nigeria after Shell-BP, was Mobil Exploration Nigeria Ltd., an affiliate of the 
American Socony-Mobil Oil Company. In 1955 this company obtained an exploration licence encompassing 
281,782 square miles for all of the abandoned Shell-BP territory in the Northern part of Nigeria. It was 
on December 1, 1961 that Gulf Oil Company obtained oil prospecting licences from the Nigerian 
government. See Schatzl, supra, note 22 at 3-4. 


” Etikerentse, ibid. 
“| Ajomo, supra, note 23 at 86. 


“ Ibid. at 86-87. 
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In order to start exploration, development, or production activity in 
Nigeria, the |OCs needed the authorization of the government of the federation 
of Nigeria.*? Thus, section 3 of the Mineral Oils Ordinance of 1914 
provided:** 


It shall not be lawful for any person to search or drill for or work 
mineral oils within or under any lands in Nigeria except under a 
licence or lease granted by the Minister under this Ordinance. 
Provided that nothing in this Ordinance contained shall affect any 
licence or lease granted under any Ordinance repealed by this 
Ordinance, which licence or lease shall for all purposes have effect 
as if this Ordinance had not been made. 


Initially the Federal Minister of Mines and Power on behalf of the government 
negotiated the concessionary agreements with the interested oil companies 
individually.*° Since 1959, as a result of a government Notice, the acquisition 
of oil rights by the |OCs became standardized.*® This Notice distinguished 
between exploration, prospecting and mining rights according to the stage of 


development in the concession areas. Let us examine the main provisions of 


“ Schatzl, supra, note 22 at 77. 


““ See Cap. 120 of the Laws of the Federation of Nigeria 1958 edition reproduced in Basic Oil Laws 
and Concession Contracts, South and Central Africa (Original Text), Supplement Nos.31-35. 


4 Under Sections 4 & 5 of the Mineral Oils Ordinance 1914, the Minister of Mines and Power was 
authorised to grant licences or leases on such terms and conditions as he may deem fit, subject to the 
provision relating to payment of compensation for disturbance of surface nghts. 


“ See Government Notice No.2675 published in the Federation of Nigeria Official Gazette No. 76 of 
the 17th of December, 1959 as amended by Notice No. 576 published in the Federation of Nigeria Official 
Gazette No. 16 of 31st March, 1960. These Gazettes are reproduced in Basic Oil Laws and Concession 
Contracts, South and Central Africa (Original Text), Supplement Nos. 1-5. [Hereinafter Notice No. 2675]. 
These Notices were issued pursuant to the powers conferred on the Governor General under section 9 of 
the Mineral Oils Ordinance of 1914. According to Olisa, the contents of these notices and forms do not 
exhaust the discretion given to the Minister under sections 4 & 5 of the Ordinance. See M.M. Olisa, A 
Comparative Study of the Acquisition of Oil and Gas Rights in Africa (Edmonton, Alberta: University of 
Alberta, LL.M Thesis 1967, Unpublished) at 57-58. 
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this Notice. 
1.3.b.i. Oil Exploration Licence (OEL) *’ 

The main feature of an OEL was that the oil companies had the right to 
Carry Out geological and geophysical exploration for oil over the land and 
territorial waters of Nigeria excluding land approved for grant or already granted 
to oil operators. An OEL did not include the right to drill for petroleum in the 
concessionary area.*® 

Exploration rights could be ee to several companies within the same 
concession area and could be granted for any area up to 10,000 square 
miles.*? In addition, the government was under no obligation to convert 
expired exploration licences into prospecting or mining rights.°° An OEL was 
valid for a period of one year, with a possible extension for another year and 
could be converted into a prospecting licence in respect of any area found to 
be promising in petroleum deposits.°' The fee for each calendar year was fifty 
pounds. 


1.3.b.ii. Oil Prospecting Licence (OPL) °* 


7 See Generally, Notice No. 2675, ibid. and also Schatzl, supra, note 22 at 77-78. 
*® Notice No. 2675, ibid. See also Schatzl, ibid. at 78. 

” Notice No.2675, ibid. and Schatzl, ibid. 

© Notice No. 2675, ibid. and Schatzl, ibid. 

*' Notice No. 2675, ibid. and Schatzl, ibid. 


2 See Generally, Notice No. 2675, ibid. and Schatz], ibid. See also Model OPL for land and 
continental shelf in Basic Oil Laws and Concession Contracts, supra, note 46. 
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An OPL could either be in respect of the mainland including a three-mile 
coastal limit and/or for the continental shelf areas; and the location also 
affected the duration of the OPL.°* While licences for mainland areas were 
valid for three years and could be further extended for another period of two 
years, the licences for continental shelf areas were granted for four years with 
a possibility for further extension for another three years. Unlike the exploration 
licence, a prospecting licence granted to the oil companies the exclusive right 
to carry out geological and geophysical investigations in their concession areas, 
to drill, export and to refine the petroleum in Nigeria. 

Several obligations were imposed on the holder of a prospecting licence. 
There was the obligation to start geophysical investigation within six months 
and to drill at least 12,000 feet of wells on the mainland within three years, and 
four years in the continental shelf. There was also the obligation to train 
Nigerians in the art of drilling and production of petroleum. The extent of the 
obligation was however, not defined. The maximum area of an OPL was 2,000 
square miles on land and 1,000 square miles on the continental shelf. 

In addition, there were financial obligations imposed on the holder of an 
OPL. The rent for an OPL was two shillings (2s) per square mile per annum. A 
premium of five hundred thousand (500,000) pounds for 1,000 square miles 
was payable for the continental shelf. For land areas, the premium was to be 


determined by the government. Royalties were also imposed on all crude oil, 


3 Notice No. 2675, ibid. 
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natural gas and casinghead spirit won, saved or recovered at the following 
rates:°4 
(i) Four shillings (4s) per ton on all crude oil of a potential 
production of up to 500,000 tons per annum, thereafter; 
(ii) 12 1/2% of the wellhead value of all crude oil won on land 
areas including the off-shore area within the three mile limit 
seawards; 
(iii) 10% of the wellhead value of all crude oil won on the 
continental shelf between the three mile limit and the 10 fathom 
depth line; 
(iv) 8% of the wellhead value of all crude oil won on the 
continental shelf beyond the 10 fathom depth line; 
(v) 10% of the wellhead value on all casinghead spirit; and 
(vi) Two pence (2d) per 1,000 cubic feet of natural gas. 
When an OPL expired, there was a requirement that it must either be handed 
back to the government or converted into a mining lease. 
1.3.b.iii. Oil Mining Lease (OML) °° 
OMLs were for terms of thirty years with the right to renewal for a 
further thirty years on land and forty years with the right to renewal for a 


further forty years on the continental shelf. Lessees had the exclusive right to 


* Ibid. 


5 Ibid. See also Schatzl, supra, note 22 at 80 and Model OML for the continental shelf in Basic Oil 
Laws and Concession Contracts, supra, note 46. 
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take every measure necessary to exploit and to develop a petroleum industry 
in their concession areas. Like the oil prospecting licensee, the lessee of an 
OML was under an obligation to train Nigerians in the art of drilling and 
production of petroleum during the whole term of the mining concession. The 
area of an OML may be of any size approved by the government. 

In addition, the lessee of an OML was required to operate with the aid of 
experts, up-to-date equipment, machinery and methods. Financial obligations 
were also imposed on the lessee of an OML. The rent for an OML was two 
shillings and six pence (2s 6d) per acre for the first year increasing to ten 
shillings (10s) per acre in the sixth and subsequent years. The premium payable 
by the lessee of an OML was calculated on the same basis as that payable by 
the licensee of an OPL. Royalties were also imposed on all crude oil, natural gas 
and casinghead spirit won, saved or recovered at the following rates: °° 

(i) 12 1/2% on the wellhead value of all crude oil won on land 

areas including the offshore area within the three mile limit 

seawards; 

(ii) 10% of the wellhead value of all crude oil won on the 

continental shelf between the three mile limit and the 10 fathom 

depth line; 

(iii) 8% of the wellhead value of all crude oil won on the 


continental shelf beyond the 10 fathom depth line; 


* Notice No. 2675, ibid. 
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(iv) 10% of the wellhead value of casinghead spirit; and 
(v) Two pence (2d) per 1,000 cubic feet of natural gas. 
According to Schatzl:°” 
The laws were meant to induce the oil companies, by favourable 
contractual terms, to start exploring for petroleum in the Niger 


Delta’s dense forests and mangrove swamps despite the high 
expenditures necessary for exploring and developing in that area. 


The government’s economic policy was reflected in the small financial 
benefits it received from the oil companies. This meant that the terms of these 
concessions were more favourable to the oil companies.°® For example, in 
addition to the rents, royalties and premiums payable to the government, which 
have been referred to above, the following provisions were also favourable to 
the oil companies:°? 

(i) Royalties and other duties due to the government were included 


in the 50% share of profits due to the government.” 


(ii) Profits were assessed on the basis of realised proceeds.°! 


*” Supra, note 22 at 94. 
8 Ibid. See also Ajomo, supra, note 23 at 87. 
*° Schatz, ibid. 


© Under the Petroleum Profit Tax Act of 1959, the Nigerian government instituted the standard 50/50 
arrangement for the sharing of profits with the IOCs. 


‘! This meant that the oil companies applied its realised price to the volume of crude oil produced and 
exported to calculate gross proceeds. This valuation of output served as the basis for calculating royalties 
and taxes on profits. In 1967, the Nigerian government set a posted price for crude oil. See Pearson, supra, 
note 15 at 23-25. A posted price is a price fixed by government order on the basis of which royalties and 
taxes are assessed. See H.R. Williams & C.J. Meyers, Manual of Oil and Gas Terms (New York: Matthew 
Bender & Co., 1984) at 656. 
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(iv) The depreciation rates conceded to the oil companies were 

higher than justified by economic principles.°* 

The OELs, OPLs and the OMLs granted under the Minera/ Oils Ordinance 
of 1914 were the concessionary rights under which oil companies could operate 
in Nigeria before equity participation and contractual joint venture requirements 
were imposed in 1969 and 1973 respectively.°? 

1.3.c. Subsequent Developments 

Between 1960 and 1971, the Brann dominance by the IOCs over 
Nigeria’s oil resources and other oil producing countries in the developing world 
continued.®* A similar situation prevailed in countries that were producers of 
other natural resources.°° Attempts by these countries to amend existing 
legislation relating to their natural resources in their favour usually lead to tough 
negotiations.°© Against this background a large number of natural resources 
producing countries approached the renegotiation or restructuring of these 


concession contracts as a legitimate part of the decolonization process, arguing 


© Schatzl, supra, note 22 at 88, where the author submits that: "The method of depreciation practised 
in Nigeria charges the various accounting periods with decreasing depreciation expenditure; the initial years 
are much more heavily charged than the later ones.In a geometrically declining rate of depreciation 2 
complete write-off of an installation is never accomplished but the oil companies can write-off the bala: 
all at once, whenever the equipment cannot be used any more for petroleum exploration." 


® Equity participation and contractual joint ventures will be discussed in chapters 2 & 3 respectively. 

“ S.K.B. Asante & A. Stockmayer, "Evolution of Development Contracts: The Issue of Effective 
Control" in Legal and Institutional Arrangements in Mineral Development, (London: Mining Journal 
Books, 1982), 53 at 53. 

© Ibid. 


© Schatzl, supra, note 22 at 94. 
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that their sovereignty over natural resources would be jeopardized if these 
agreements were to last.® In Nigeria, the important petroleum discoveries and 
the increase in petroleum production led to a change in the federal 
government's economic policy towards the 1OCs.®8 At this particular period, 
the federal government had no equity interest in any of the |OCs. Complicated 
negotiations took place between the federal government and the IOCs 
concerning the extent of modifications.°° 

However, unlike in other oil producing developing countries, the situation 
in Nigeria was made easier by existing financial arrangements between the 
government and the 1|OCs.’° These financial arrangements were contained in 
the covenants that each company had signed with the government. These 
covenants were not contained in the OMLs, but were in separate documents 
and though they reportedly differ somewhat in detail, the major financial 
arrangements apply uniformly to all the |OCs.’' In each company’s covenant 
with the Nigerian government there was a provision usually termed the most- 


favoured-nation clause.’* In this provision the oil companies operating in 


*’ R. Kemper, "The Concept of Permanent Sovereignty and its Impact on Mineral Contracts in Legal 
and Institutional Arrangements in Mineral Development, supra, note 64 at 32. 


® Schatzl, supra, note 22 at 94. 
® Ibid. 


® See Shell-BP’s financial arrangement with the government, Port Harcourt, 1965 referred to in 
Schatzl, ibid. at 95 n.38. 


” Pearson, supra, note 15 at 22. 


” Ibid. at 24. 


. a” 


a - 
7 Le ; - | 
a ~~ a + : — > : _ a 
see 1) reins ae ae ov aa 4¢ ' = i aw Cart? 24¢ 


a — . a Loo 
ore He Anversedh viwenietr tet ae “ae evgatink ? peta? a "és ing i 
7 > hy 


os ei « @eans s ct bo . 1m meee GT 
— a 
te, Vera Sk " QQ Peed sates aimooges . 


orp athe) Say VTO ee Ore tek? New ret vray lenpit 
7 ~ 
HA [ } INV 3E ’ i 5!) cn i, s7THIC oO tow 
* > Oe i tee Priete @F8h 4 


fey ‘ hte ely Ds S A PH 


3 crapusg \Aliltive oreo bed) batho wigine Sao Somtwes: 


« 


mw rt A as 7 se ae a Leo | af 5 ey (Vaan : 
ig let!  newOen few 0 <7 Aethitrvideliweee | (eo ca 


| ypreno ee eveeenes. Mote Ab 00: ody. ls Ot grtina at eee 
is 

eS 
1 GF) CAs iia ols is 1a & One «1 Hh HE LORE a ws p 


- 


halt CIT sagiatx .&. We eo a); Lw@o 4 wilt? m ——— | ta e 


Se ee ie! ein Ques 
- of Wee Sey) = e<) Ls orn - 
= a 


Ow 


AxAL 


Nigeria promised that they would negotiate with and, by implication, give terms 
to the Nigerian government equal to the most favourable terms accorded to any 
other government on the continent of Africa or in the Middle East.’”* 

In addition, separate agreements were entered into between the Nigerian 
government and some IOCs in which conditions relating to:’4 

(i) the percentage of the companies profits that would be subject 

to taxation under the Petro/eum Profit Tax Act of 1959; 

(ii) variation in the royalty amounts due and payable at a given 

period; 

(iii) revision (usually upward) in the posted price to be applied to 

crude oil for the purposes of taxation; and 


(iv) the levy on ships exporting crude oil from Nigerian terminals. 


Although these financial arrangements and agreements had the effect of 
amending existing provisions of some legislation, it must be stressed, however, 
that steps were usually taken by the government to formally reduce the terms 
of these financial arrangements and agreements into law.’° In order to give 


further legal backing to any action taken under these financial arrangements and 


® Ibid. at 24-25. In 1967, the Petroleum Profits Tax (Amendment) Decree was promulgated. This 
Decree amended the Nigerian Petroleum Profits Tax Act 1959 to Libya’s Petroleum Legislation in 
accordance with the covenants between the government and the IOCs. For example, under the 1967 Decree, 
the basis of tax calculations was no longer "realised prices", but "posted prices." See Schatzl, supra, note 
22 at 96-98. 


 Etikerentse, supra, note 18 at 3. 
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agreements, prior to legislation, retroactive Commencement dates were 
frequently provided for.’® For example:”” 
(i) The O// Terminal Dues Act 1969, brought into law the terms of 
some of the long standing agreements; hence the stipulation of 1 
January 1965 as the commencement date; and 
(ii) the Petroleum (Drilling and Production) (Amendment) 
Regulations 1979, which introduced new royalty rates, was 
effective on 1 April 1977, although its terms had been 
implemented long prior to its promulgation. 
1.3.c.i. The Influence of the United Nations 
On the international scene, the conflict between natural resources 
producers, mostly from the developing countries, and the multinational 
companies from the developed countries led to the United Nations resolution on 


78 


permanent sovereignty over natural resources, which shifted the balance 


of power from the IOCs to the developing countries.’* This resolution rejected 


the idea of investor ownership and control of a state’s natural resources.°° No 


” Ibid. 
” Ibid. at 3-4. 


™ G.A. Res. 1803, 17 U.N. GAOR, Supp. (No.17) 15, U.N.Doc.A/5217 (1962). For a detailed 
discussion of the origin and legal status of the principle of permanent sovereignty over natural resources, 
see chapter 4. 


” A.S. El-Kosheri & T.F. Riad, "The Law Governing a New Generation of Petroleum Agreements: 
Changes in the Arbitration Process" (1986) 1 ICSID Rev. 257 at 257. 


® Asante & Stockmayer, supra, note 64 at 53. 
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PAE' 
doubt, Nigeria benefited from this resolution and this was reflected in the 
changes in its laws and contractual agreements with the |OCs.®' 

It appears that the principal objective of the Nigerian government in 
granting oil rights to the |OCs for oil exploration and production prior to 1969, 
was:°? 

To secure an investment of risk capital and the technical and 

managerial skills of an IOC to carry out as thorough and as rapid 

an exploration of its prospective areas as is reasonably possible. 

The !1OCs’ principle objective of maximisation of its long-run earnings from its 
overall global operations determined its global exploration strategy.®* It was, 
therefore, inevitable that a conflict would arise when the Nigerian government 
changed its policy goal from regarding the oil industry as only a revenue-yielding 
venture to other interrelated goals which expressed certain values such as: 
"Speeding te achievement of financial self reliance, acquiring technology and 
expertise and the overall ownership and control of its natural resources."°* 

1.3.c.ii. The Influence of the Organization of Petroleum Exporting Countries 


(OPEC) 


Similarly as a result of the influence of the Organization of Petroleum 


8! See the Petroleum Act of 1969 and the various contractual agreements between the NNPC and the 
IOCs which are dealt with in chapters 2 & 3 respectively. 


® K. Hossain, Law and Policy in Petroleam Development (London: Frances Pinter (Publishers) Ltd., 
1979) at 43. 


8 Ibid. 


 K.W. Blinn, et al International Petroleum Exploration and Exploitation Agreements - Legal, 
Economic, and Policy Aspects (New York: Barrows Co., Inc., 1986) at 49. 
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Exporting Countries (OPEC),®° the Nigerian National Oil Corporation (NNOC) 
was formed in 1971°%© and in July of the same year, Nigeria joined OPEC. It 
appears that the formation of NNOC was in response to OPEC resolutions and 
policy statements which required the existence of a state oil corporation as a 
condition precedent for state participation in the oil industry.®” 

In 1977, the NNOC was merged with the Oil Ministry to form the 
Nigerian National Petroleum Corporation (NNPC).°® The NNPC is an agency of 
the federal government and exercises pire ieare and regulatory control over 
the |OCs operating in Nigeria.®? In 1972, all rights to explore for and produce 
mineral oils in Nigerian territory were reserved by the federal government for the 
NNPC with the exception of those areas in which there were subsisting grants 


of petroleum rights.°° The areas reserved included areas subsequently 


*° OPEC Resolution XV1.90 "Declaratory Statement of Petroleum Policy in Member Countries" 24-25 
June 1968. See OPEC Official Resolutions and Press Releases 1960-1990 at 62. This resolution called on 
all member countnes to acquire participation in the exploration of their natural resources. 


* Decree No. 18 of 1971. 


*” OPEC Resolution XV1.90, supra, note 85. On OPEC see Al-Otaiba, supra, note 4 and P. Terzian, 
OPEC: The Inside Story (London: Zed Books, 1985). 


® Decree No. 33 of 1977. For the growth of the NNPC, see Etikerentse, supra, note 18 at 16, M.M. 
Olisa, Nigerian Petroleum Law and Practice (Ibadan: Fountain Books, 1987) at 181 and M.M. Olisa, 
"National Oil Companies - Quo Vadis? The Nigerian National Petroleum Corporation" (1981) 1 Energy 
Law 87 at 91-99. 


® This function is carried out by the Department of Petroleum Resources. Under Decree No. 33 of 
1977, it was originally known as the Petroleum Inspectorate. As a result of the reorganization which took 
place in March 1988 it acquired the new name Department of Petroleum Resources. 


»® Government Notice No. 311 of 24 February 1972 referred to in Etikerentse, supra, note 18 at 17 
n.63. 


“e 


- s 
- _ 
Fp es = WO epoont money ore wv. ~ —_ Dury 


- — 
ISD aes aay CBS OM Pa et “heen a) 


$ a) Wher Ree neeas om aa <n 


oa Pe 
toy @ Urabe oF ape aia OF evra bee § : 


i j a) i ns | hae 1) nes i is 
. ¥ te, J 
* f \é Ne TW ‘ € 4 yy of 
' Fea a 
o 
i | 
a f 
7 POUT hirve i eae yo ote 4gol) Sane eae) ort ew 
2 a 
“at a eee sg a 
a eS ee Se 
~ - 
a ' y 
wb 1 ee v j\ At peg te mS —7 vy a 
eoliiema iiailis ASO cg leds sit opm ay Suen o* ave 


hhh 1) ~@ 6 i= j 7 = 7 - = 18 ia a 
om +e? es (7) G U pee mie ( 406 1a 


ree eee ee er 21 eraa Bs 


- 
~~ 


2.» ana 
(ot cow, ein) oor leneraemil a - > 
7 htt, oxnle hiner ee P 
--“s a —_ a eT 


a 


Phe) 


surrendered, relinquished or forfeited to the government.?! 
1.3.d. An Assessment 

In this chapter, we have examined the changes which took place in the 
world oil industry between 1960 and 1970 and how these changes led to a 
shift in the balance of power from the IOCs to oil producing developing 
countries. This examination has been necessary because these changes also 
affected developments in Nigeria’s oil industry. We have also briefly examined 
Nigeria’s role in the world oil industry. Our main focus was, however, on the 
growth and development of Nigeria’s oil industry from its meagre beginning in 
1908, and the subsequent developments which took place in the industry. 
These subsequent developments, together with the increase in the number of 
active oil companies and the experience gained by Nigeria from the conditions 
that existed in OPEC countries, meant that the frail structures of the Minera/ 
Oils Ordinance of 1914, under which oil rights were acquired by the |OCs prior 
to 1969, could no longer sustain the modern pressure and trends in the 
industry. The Petroleum Act of 1969 was, thus, promulgated. This Act which 
repealed the Minera/ Oils Ordinance of 1914 and its amendments, comprised 
the first major attempt at producing a detai!ed and comprehensive law for the 
grant and acquisition of rights to search for and win oil in Nigeria. 

Today the importance of oil to Nigeria’s economy cannot be 

*! An oil exploration licensee may terminate or effect partial surrender of the licence on the payment 

of a fee of one hundred naira (N100). An oil prospecting licensee or oil mining lessee may terminate or 


surrender by giving the minister three months notice to that effect. See G. Utomi, "Special Report on 
Nigeria,” (1991) April Special Supplement I.F.L. Rev. 58 at 58. 
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overemphasised, since over ninety per cent (90%) of Nigeria’s foreign exchange 
earnings are derived from the oil industry.°* It was, however, not until 1971 
that Nigeria’s oil industry witnessed fundamental changes in the modes of 
acquisition of oil rights with the introduction of equity participation and 
contractual joint ventures. These changes reflected the fundamental shift in the 
bargaining power between the Nigerian government and the !OCs.?° 

These agreements must no longer be viewed simply as revenue 
generating ventures, but as economic development agreements.°* economic 
development agreements are of vital importance to the development of Nigeria. 
They provide an avenue for the acquisition of petroleum technology, the training 
of Nigerians and, thus, contribute to the increase in Nigeria’s growth rate. 
Although these changes in the oil industry led to the demise of the traditional 
concession, it is debatable whether in terms of de facto control of the oil 
industry there has been any fundamental change. Suffice it to say however, 
that there was a marked increase in the government’s revenue from the oil 


industry between 1958 and 1980 as a result of the introduction of new modes 


* (1992) January 6, Oil and Gas Journal at 88. 
*° El-Kosheri & Riad, supra, note 79 at 257. 


* Economic development agreements have been defined as: "Agreements whereby a state engages the 
capital and technology of a foreign enterprise, typically of one or more developed countries, in an 
undertaking designed to have a decisive positive impact on the state’s overall economic development." See 
G.A. Bermann, "Contract Between States and Foreign Nationals: A Reassessment" in Hans Smith et al 
eds., International Contracts (New York: Matthew Binder, 1981), 183 at 190. 
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for the acquisition of oil rights.9° In chapter 2, we examine the changes 


introduced by the Petroleum Act of 1969. 


** In 1958 the government’s revenue from crude oil was 3.8 million naira. This rose to 13.12 billion 
naira at the peak of the 1980 production. See Ajomo, supra, note 23 at 87. 
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Chapter 2 
ACQUISITION OF OIL RIGHTS UNDER THE PETROLEUM ACT OF 1969 
2.0. Introduction 

The main subject of this chapter is the acquisition of oil rights under the 
Petroleum Act of 1969. ' It does not provide an examination of the entire Act, 
but rather an analysis of the different modes of acquisition of oil rights and 
equity participation under the Act. In order to give something more than a 
descriptive account of the different modes of acquisition of oil rights, some 
method of assessment needs to be adopted. Here, the different modes of 
acquisition of oil rights are assessed according to how far they secure the 
objectives of the government of encouraging exploration and development of 
its territory SO as to have a full assessment of the country’s potential. 

In the first section, we examine the background to the promulgation of 
the Act, while in section two, the different modes of acquisition of oil rights 
under the Act are examined. Finally in section three, we examine equity 
participation which was the major innovation introduced by the Act. 

2.1. The Background to the Act 

In 1969, petroleum legislation in Nigeria took a great leap forward, with 

the promulgation of the Act and its accompanying Regulations.? They 


constituted the first major attempts at producing a detailed and comprehensive 


' (Hereinafter Act]. 


7M. Ajomo, "Law and Changing Policy in Nigeria’s Oil Industry" in J.A. Omotola ed., Law and 
Development (Lagos: University of Lagos Press, 1987), 84 at 90. 
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law that clearly defined the rights and obligations of a licensee and lessee under 
one law.* They set out the rules for the conduct of petroleum exploration and 
production "in a more progressive manner."* 

The promulgation of the Act must be viewed in connection with the 
Situation existing prior to its enactment. Between 1957 and 1960 there 
emerged persistent calls on the government to nationalize the economy by 
taking over all foreign interests.° Some of the hostility towards foreign 
investors were expressed during the NISCHER House of Representatives debates 
on the Shell-BP operations in 1957.° A member of the House complained 
that.” 


Nearly all our leading industries are in the hands of 
foreigners....our cement company, our air transport, our shipping, 
our tin and other mining industries; now oil and probably iron and 
steel. 


However, these calls were not heeded by the government.® The government 


3G. Etikerentse, Nigerian Petroleum Law (London: Macmillan, 1985) at 4 and also Ajomo, ibid. 
* Ajomo, ibid. 


° Chief O. Awolowo, Presidential Address, Conference of the Action Group, Ibadan, October 12, 1957 
referred to in O.A. Osunbor, "Nigeria’s Investment Laws and the States Control of Multinationals" (1988) 
No.1 ICSID Rev.38 at 43. 


© Osunbor, ibid. 


7 J. Wachukwu, House of Representatives Debate 578 (February 1959) referred to in Osunbor, ibid. 
See also, Chief O. Awolowo’s address to the Nigerian House of Representatives in 1961 in which he said: 
"That this House approves in principle the nationalization of basic industries and commercial undertakings 
of vital importance to the economy of Nigeria", referred to in P.O. Proehl, Foreign Enterprise in Nigeria - 
Law and Policies (North Carolina: University of North Carolina Press, 1965) at 163. 


® Osunbor, ibid. at 44. See Sir Abubakar Tafawa Balewa’s (Prime Minister 1960-1966) address to the 
Nigerian House of Representatives in 1964, in which he said: "It must be obvious that no Nigerian can be 
content so long as any major sector of the economy is controlled by foreigners. But we are realists and we 
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was aware of the impact of nationalization on the flow of foreign capital 
investment to a developing country.® 

The emergence of military rule in 1966 saw a new wave of economic 
nationalism and renewed calls for the ownership, control and management of 
the economy by Nigerians.'° Government under the military, unlike the 


politicians of the first republic (1960-66), was more responsive to such 


1 


pressures.'' It was this change of policy that led to the promulgation of 


several statutes between 1968 and 1972, including the Act in 1969.'? The 


period 1968-72 was commonly referred to as the "indigenization period.”'* 


say so long as there is dearth of Nigerian capital, so long must there be an opportunity for foreign capital 
in Nigeria. We do not seek the withdrawal of foreign capital from any area of the economy before Nigerian 
enterprise is able to replace it. When the time for withdrawal has come, due notice will be given.” Referred 
to in Proehl, ibid. at 159. 


® Osunbor, ibid. 


'° Ibid. 


'! Etikerentse, supra, note 3 at 12. 


'2 Some of these statutes include, Banking Act of 1968, now repealed by the Banks and other Financial 
Institutions Decree of 1991, Companies Act of 1968, now repealed by the Companies and Allied Matters 
Decree of 1990 and the Nigerian Enterprises Promotion Decree of 1972. 


'? The Nigerian Enterprises Promotion Decree 1972 popularly known as the indigenisation Decree. It 
provided in essence that certain scheduled enterprises were to be reserved exclusively for Nigerian citizens. 
This Decree was repealed by the Nigerian Enterprises Promotion Decree 1977. The 1977 Decree has also 
been repealed by the Nigerian Enterprises Promotion Decree 1989. For a detailed discussion of the 
background and substantive issues of the indigenization Decrees of 1972 and 1977, see E.I. Kachikwu, 
Nigerian Foreign Investment Law and Policy (Lagos: Mikzek Law Publications Ltd., 1988) at 143-237. 
See also D. Ijalaye, "Indigenization Measures and Multinational Corporations in Africa” (1981) 26 Recueil 
des Cours 171 and B. Blankenheimer, "Foreign Investment Climate in Nigeria" (1977) 10 
Vand.J.Transnat’I L. 589, where the writer uses the phrase "Nigerianization." 
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Seven years prior to the promulgation of the Act, the United Nations had 
debated and adopted resolution 1803,'* which affirmed "the principle of 
permanent sovereignty over natural resources.”'° It is submitted, that 
resolution 1803 played an important role in the promulgation of the Act in 
1969. This view is supported by section 1(1) of the Act. It provides: 

The entire ownership and control of all petroleum in, under or upon 

any lands to which this section applies shall be vested in the 

state.... 
Similarly, resolution 1803 provides: 

The right of peoples and nations to permanent sovereignty over 

their natural resources must be exercised in the interest of their 

national development and the well being of the people of the state 

concerned.... 
Although, the Act uses the words "Ownership and Control", resolution 1803 
does not. Instead it emphasises "the right of peoples and nations to permanent 
sovereignty over their natural resources." Since "Ownership and Control” are 


synonymous with the power of a sovereign state, the Act theoretically affirms 


the "principle of permanent sovereignty over natural resources.” This principle 


'* General Assembly resolution 1803 (XVII) of 14 December 1962 popularly known as the landmark 
resolution. This resolution has been developed and reaffirmed in resolution 3021 (S-VI) of May 1, 1974 
(Declaration of the Establishment of a New International Economic Order) and Article 2 of the Charter of 
Economic Rights and Duties of States, resolution 3281 (XX1X) of 12 December 1974. 


'S For further discussion of this principle, see chapter 4. The promulgation of the Act was also 
influenced by OPEC’s resolution XVI.90 of 24-25 June 1968, although Nigeria had not joined OPEC at 
this time, the Act embodied the principles contained in the resolution. This Resolution reaffirmed "the 
inalienable right of all countries to exercise permanent sovereignty over their natural resources in the 
interest of their national development as a universally recognized principle of public law." See OPEC 
Resolutions and Press Releases 1960-1990 at 61. 
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is now generally accepted as a basic principle of international law.'® It is 
however, doubtful whether the modes of acquisition of oil rights under the Act 
are compatible with the principle of permanent sovereignty over natural 
resources, since de facto control of the oil industry is still in the hands of the 
international oil companies (lOCs). 

The provisions of section 1(1) of the Act, must now be seen in the light 
of section 40(3) of the Federa/ Constitution of Nigeria 1979, which 
provides:'” 

Notwithstanding the foregoing provisions of this section, the entire 

property in and control of all minerals, mineral oils and natural gas 

in, under or upon any land in Nigeria....shall vest in the 

government of the federation.... 

This Section merely restated the existing law as contained in the Act and did 
not have any impact on the existing relationship between the Nigerian 
government and the IOCs. The federal constitution and the Act, thus, 


established the federal government’s ownership of all petroleum /n s/tu within 


its area of legislative competence.'® In the next section, we examine the 


'© §.R. Chowdhury, "Permanent Sovereignty Over Natural Resources" in K. Hossain & S.R. 
Chowdhury eds., Permanent Sovereignty over Natural Resources in International Law - Principle and 
Practice (New York: St. Martin’s Press, 1984), 1 at 38. See also, M. Mughraby, Permanent Sovereignty 
Over Oil Resources (Beirut: Middle East Publishing Centre, 1966) at 16. 


'7 A similar provision is now contained in the Federal Constitution of Nigeria 1989. This constitution 
is not yet in force. 


'8 In some Provinces in Canada, private ownership of oil and gas in situ still exists. This is however, 
an exception rather than the rule. Some other Provinces have vested oil and gas in the Crown. For 
example, in the Province of Alberta, private ownership of oil and gas in situ constitutes ten per cent (10%) 
of the mineral rights holdings, while in New Brunswick, all oil and natural gas are vested in the Crown. 
See J.B. Ballem, The Oil and Gas Lease in Canada (Toronto: University of Toronto Press, 1985) at 8-11. 
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different types of grants that can be acquired from the government in 
furtherance of the government’s rights and powers. Also examined in this 
section are the nature and content of these grants. 
2.2. Acquisition of Oil Rights under the Act 

The Act provides for the Minister of Petroleum Resources to grant 
licences for the exploration and prospecting for petroleum as well as the issuing 
of leases for the mining of petroleum.'? Any person who wishes to undertake 
any activity for the exploration or production of mineral oils requires a formal 
written authorization of the Minister of Petroleum Resources. The oil rights 
which may be granted by the Minister of Petroleum Resources are:7° 
2.2.a. Oil Exploration Licence (OEL) 

An OEL may be granted by the Minister of Petroleum Resources under 
the powers conferred on him by section 2(1)(a) of the Act. An lIOC seeking a 
grant of an OEL must file with the Minister a completed form ‘A’ together with 
the payment of an application fee of one hundred naira (N100). The size of the 
area applied for must be compact and may not exceed 12,950 square 
kilometres. The area is required to be bounded by straight lines running in north, 

'? Section 2(1) of the Act. For a detailed examination of the oil exploration licence, oil prospecting 

licence and oil mining lease, see Etikerentse, supra, note 3 at 24-35. The Act retained the framework of 
the previous law under which pre-1969 grants were made. See Mineral Oils Ordinance of 1914 (Cap. 120 


of the Laws of the Federation of Nigeria 1958 edition) which was discussed in section 1.3.b. cf chapter 
Ie 


»® See Schedule 1 of the Act and Etikerentse, ibid. Contrast with the Canada Petroleum Resources Act, 
R.S.C. 1985, C.36 (2nd Supp.), S.130. [Hereinafter CPRA]. Under the CPRA, petroleum rights may take 
one of three forms: an exploration licence, a significant discovery licence, or a production licence. These 
rights can be acquired by "public bids." 
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south, east and west directions. Exploration licences shall not be granted in 
respect of areas over which there are existing oil rights, such as oil prospecting 
licences or oil mining leases granted under the repealed Minera/ Oils Ordinance 
of 1914 or the Act. It does not confer on the licensee any exclusive right over 
the area covered by the licence, and the grant of an OEL shall not preclude the 
grant of another OEL or an oil prospecting licence or oil mining lease over the 
same area or any part thereof. The grant of an OEL confers on the licensee the 
right to carry out aerial and surface ene and geophysical surveys, 
excluding drilling below 91.44 metres. 

An OEL shall terminate on 31 December next following the date on which 
it was granted, but the licensee shall have the option to renew the licence for 
one further year if: 

(i) It has fulfilled in respect of the licence all obligations imposed 

by the Act or otherwise; 

(ii) the Minister is satisfied with the work done and the reports 

submitted by the licensee in pursuance of the licence; and 

(iii) an application for renewal has been made at least three 

months before the date of expiry of the licence. 

The grant of an OEL shall not confer any right to the grant of an oil prospecting 
licence or oil mining lease. 
2.2.b. Oil Prospecting Licence (OPL) 


Under section 2(1)(b) of the Act, the Minister may grant to an applicant 
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an OPL. The procedure for applying for an OPL is the same as that for an OEL. 
An application for this licence is made to the Minister of Petroleum Resources 
by the completion of form ‘A’ with an application fee of two hundred naira 
(N200). The area applied for is required to have boundaries of straight lines 
running in north to south and east to west directions. In addition, the area 
covered by an OPL should be compact, and must not exceed 2,590 square 
kilometres. An OPL grants to the licensee the exclusive right to explore and 
prospect for petroleum within the area of the grant. The duration of an OPL 
shall be determined by the Minister, but shall not exceed five years including 
periods of renewals. The holder of an OPL rnay carry away and dispose of 
petroleum won during prospecting operations, subject to the fulfilment of the 
obligations imposed by or under the Act. 

2.2.c. Oil Mining Lease (OML) 

An OML may be granted by the Minister of Petroleum Resources by 
virtue of his power derived from section 2(1)(c) of the Act. As with the 
applications for OELs and OPLs, the applicant for an OML files with the Minister 
of Petroleum Resources a duly completed form ‘A’ and pays a fee of four 
hundred naira (N400). The area covered by an OML must be compact and must 
not exceed 1,295 square kilometres. An OML may be granted only to the holder 
of an OPL who has satisfied all the conditions imposed on his licence and has 


discovered oil in commercial quantities (i.e. production of at least 10,000 
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barrels of oil per day from the licensed area).2' The holder of an OML, in 
addition to virtually having all other rights of a licensee of an OPL, has the 
exclusive right to search for, win, work, carry away and dispose of all the 
petroleum discovered and won in the area covered by the lease. The term of an 
OML shall not exceed twenty years, but may be renewed on an application 
made to the Minister of Petroleum Resources not less than twelve months 
before the expiration of the lease. The renewal shall be granted if the lessee has 
paid all rent and royalties due and has also performed all his aleiepnitetas under 
the lease. 

In addition to the above requirements, there are other general 
requirements imposed on the holders of OELs, OPLs and OMLs. These include 
the furnishing of the following:*” 

(i) Ten copies of a map in respect of the area in which the 

application is made; 

(ii) evidence of the financial status and technical competence of 

the applicant; 

(iii) details of work which the applicant is prepared to undertake or 

*! Contrast with the "significant discovery licence” (SDL) and the "production licence” (PL) under 
section 2 of the CPRA. A significant discovery is defined as: "A discovery indicated by the first well on 
a geological feature that demonstrates by flow testing the existence of hydrocarbons in that feature and, 
having regard to geological and engineering factors, suggests the existence of an accumulation of 
hydrocarbons that has potential for sustained production” and a commercial production (which is related 


to the PL) is defined as: "a discovery of petroleum that has been demonstrated to contain petroleum 
reserves that justify the investment of capital and effort to bring the discovery to production." 


* See Part 1 of the Petroleum (Drilling and Production) Regulations of 1969. This Regulations were 
made pursuant to the powers granted to the Minister of Petroleum Resources by section 8 of the Act. 
{Hereinafter Regulations]. 


som aac aaa 
“ote fw eu or 
HUA blePoe PF, wee at a eT 
palvahitane cider harevaean, th asi 


Cg eerie amiire ‘egilt anil 
im Sl 
mist. wel: dopilidice git ia boii TF aa wee, 


on, 


CD rege! Grit fy HANOI) 


Whim) Tate Bin DIB ARIRmIAe Hy pllt mt ec i 
alah mith hc daa ad (A avedin ae ee 

> grinned 0 

iit doable ni .odhn oy ‘e) Teena 4 cme ye ameng we Hy. 

a age 

ke tie anirio> leche inarrwien nain apainin mnaten eooeaialien gle 

aptretitearyy 

im die VNUs <i Met uetacee re Atlan QenreTiley eiien td elataly UA). 


= ¢ 
. ) 


es ee ee eine  caunaegt qi 


Lp Qi AA yee “i bee | mic 
Cid d Vines boa & Ame Sag )a! 
Patan, Gh «¢ VANE Ae @th ise | 

Si-O) @ 5H) (Qwi GIR 1) 


tnemrs AD, WAN? idplmmaninal eae aii, 
SUL. Fetal ied deere 


~~? 


meat 


a7 


a programme for carrying out any minimum working obligations 

imposed; 

(iv) details of the annual expenditure which the applicant is 

prepared to make on each area applied for; 

(v) the date on which it is prepared to begin operations after the 

grant of the OEL, OPL or OML to which the application relates; 

(vi) details of a specific scheme for the recruitment and training of 

Nigerians; 

(vil) evidence of the applicant’s ability to market any petroleum 

produced; 

(viii) annual reports in respect of the applicant’s oil exploration and 

production activities in the preceding three years; and 

(ix) any other information which the Minister may call for by notice 

in the federal gazette or otherwise. 
A licence or lease may be granted only to a citizen of Nigeria, or a company 
incorporated in Nigeria under the Companies Act of 1968 or any corresponding 
law. Most of the OMLs existing in 1969 had been granted under the repealed 
Mineral Oils Ordinance of 1914. The duration of the maximum primary term of 
an OML under the Act is twenty years, but the subsisting OMLs granted under 
the repealed Ordinance were for primary terms of thirty and forty years. The 
question has, therefore, arisen as to whether OMLs granted under the repealed 


Ordinance for thirty and forty years are deemed to have been reduced to a term 
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of twenty years.?° It has been submitted that, as a result of the transitional 
and saving provision of the Act, as well as the universally accepted legal 
principle of sanctity of contract, the duration of OMLs granted under the 
repealed Ordinance before November 27, 1969 cannot be validly reduced.** 
This latter view is suspect. The legal principle of sanctity of contract cannot be 
used to justify the continued existence of OMLs granted under the repealed 
Ordinance. It is specifically provided in the pre-1969 OMLs granted by the 
government that:?° 


It shall be governed by and construed in accordance with the laws 
of Nigeria and Nigerian law shall be the proper law.... 


It follows, therefore, that since the proper law of the contract is Nigerian law, 
the government by an exercise of its legislative sovereignty can modify or 
discharge its contractual obligations by altering the proper law; for example, by 
reducing the primary term of an OML from thirty years to twenty years. If the 
matter is looked according to the principles of the conflict of laws, there can be 


no doubt that the proper law, as determined by the private international law of 


* See M. Kassim-Momodu, "Duration of Oil Mining Leases in Nigeria” (1988) 6 J.E.N.R.L. 103 at 
104. Kassim-Momodu says that this appears to be the view of the Nigerian National Petroleum Corporation 
(NNPC). This view is also supported by O. Lolomari, "The Evolution of Nigerian Oil Policy" in Oil and 
the New International Economic Order, Proceedings of the 1976 Annual Conference of the Nigerian 
Economic Society (Ibadan: The Nigerian Economic Society, 1976), 13 at 15, where the writer, while 
commenting on the 1969 Act submits that: "Making the usual noises about the sanctity of contract, the 
companies only grudgingly accepted the new Decree (Act) which among other things, reduced the initial 
duration of leases from thirty to twenty years." 


* Kassim-Momodu, ibid. 


* See Article 60 of Model OML for continental shelf areas in Basic Oil Laws and Concession 
Contracts, South and Central Africa (Original Text), Supplement Nos. 1-5. 
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the forum, "not merely sustains but, because it sustains, may also modify or 
dissolve the contractual bond."*° The Act, however, protects OMLs granted 
under the repealed Ordinance by virtue of the transitional and saving provision 
contained in schedule 4 of the Act. It provides that: 


Any licence or lease granted under an enactment repealed by this 
Act shall continue in force notwithstanding the repeal, but shall be 
subject to this Act and to any regulations made thereunder except 
as regards the duration of the licence or lease, the rent and 
royalties payable in respect thereof.... 


The above provision adequately protects the duration of pre-1969 OMLs 
granted under the repealed Ordinance.’ There is, therefore, no justification 
for relying on the legal principle of sanctity of contract.7® 
2.2.d. Rights and Powers of holders of OPLs and OMLs 


The rights and powers of holders of OPLs and OMLs are provided for in 


 R. Brown, "Choice of Law Provisions in Concession and Related Contracts” (1976) Mod.L.R. 625 
at 633. According to Brown at 639, positions taken on the issue of sanctity of contract are only marginally 
relevant to a situation in which the parties make, in the first instance, express reference to a municipal law 
system, characteristically, of course, to the law of the host state. 


7 See also G. Utomi, "Special Report on Nigeria” April 1991 Special Supplement I.F.L. Rev. 58 at 
60. He argues that OMLs granted prior to the Act are saved by the transitional provision. A saving 
provision is also contained in section 110(1) of the CPRA. It provides that where an exploration agreement 
was entered into or negotiations thereunder were completed under the old Canada Oil and Gas Act (now 
repealed), the exploration agreement will be treated like an exploration agreement under the new Act. 


* The principle of "sanctity of contract” was relied on by the arbitrator in Texaco Petroleum Company 
Ltd. and California Asiatic Oil Company v. The Government of Libya (1979) 53 1.L.R. 389. The 
arbitrator held that the concession constituted a binding obligation under international law and that, 
according to the ’principle of sanctity of contract’, Libya was bound to respect its contractual engagement. 
However, a different view was expressed in Libyan American Oil Company v. The Government of Libya 
(1981) I.L.M. 1 and British Petroleum Company v. The Government of Libya (1974) 53 I.L.R. 297. In 
the above cases, the arbitrators relied on the resolution establishing the New International Economic Order 
of May 1 1974 as supporting the sovereign rights of states to control and ownership of their natural 
resources. 
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Part Ill of the Regulations. These rights are subject to all the applicable laws and 
to the approval in writing of the Head of the Department of Petroleum 
Resources and of other appropriate government agencies and to such conditions 
as they may impose. These rights and powers include:79 

(a) To cut down and clear timber and undergrowth; 

(b) to make roads; 

(Cc) to appropriate and use water found in relevant area and to 

collect and impound the same, but so that in the exercise of this 

right the licensee or lessee shall not deprive any lands, villages, 

houses or watering places for cattle of a reasonable supply thereof 

or interfere with any rights of water enjoyed by any person under 

the Land and Native Rights Act or any other enactment; 

(d) to construct, bring, maintain, alter, operate, dismantle or remove - 

(i) industrial buildings and installations, including drilling platforms, 

engines, power plants, flowlines, storage tanks, loading terminals, 

harbours, jetties, piers, moles, landing places and derricks; 

(ii) means of communication, including telephones lines and wireless 

Stations; 

(iii) facilities for shipping and aircraft; 

(iv) living accommodation and amenities for the employees and workmen 

» See part III of the Regulations. A similar provision was contained in pre-1969 grants. See Article 

2 of Model OPL for land and territorial waters areas and Article 3 of Model OML for continental shelf 


areas in Basic Oil Laws and Concession Contracts, South and Central Africa (Original Text), supra, note 
Piey 


7 
Perenr a an) tts ” eam 
pres tial lo trerihwend of] td eth ide va 
evi hOAIN Cue oT be a eo eparee™ sri) ormruyautine: wie 0 ara et 
a _ 
x aru Thi ATTAS San! hit basil ail reid od : . 
ne oe ‘ep tation Py (en vine ‘ie: ia. 
wth ecient 2t) 7: 
tf -2} 7 p ia, 7 Peta) Aa: Sh ee 
Bil 7 teh st) Op CAP Gee ease weap iatiea _ 
) ’ : .7 
Mali i!’ sii ae hy ka ern av? ow Sata ci! aly ws 
isi yi Le) Se Le iaenalimy -> @eelient 
"Tr exe sayathwy's etha 1a ai JAGAN «i Lissa wo 
, a . 
rr yaa +) OH hi ; oly Af tne tg) wrth, 
; Yee 
www DY 4 elfr Ta.) ,@ A WG 4 R weer ie eS i. hu ES rr ed, 
vase ere UAMS 1 cURL AY ay vast \AmrE pibiiga errata oo i 
D 4 Ae | 7 
ore) Saini Nag MOniui@ send wh, dele Nerang. ttl 
OTH fet, Bie alia libel ey tlh tiv teal yower 
- ye — _ _ + 


Oarniiv: i “2.5971! hai (Pa 7) TL Ua urine on 
=. : 


— 


, Agape 
a 
ne at inate om ret 

| son 


— 


—_ ; - 


7 gine ‘ we Yao in 
Ewe: eye “ a) (Ss s : 
Pay 7 7. a ae x 


41 


of the licensee or lessee; and 

(v) other buildings, installations, works, chattels and effects; 

(e) to dredge; 

(f) to search for, dig and get free of charge gravel, sand, clay and 

stone not subject to any licence or lease within unoccupied state 

land provided it is not sold, and on completion of work all 

excavations shall be filled or levelled out to the satisfaction of the 

Head of the Petroleum Inspectorate. 

The licensee or lessee is not authorized to enter land which is sacred, 
until permission in writing has been obtained from the Minister and fair and 
adequate compensation paid to the persons in lawful occupation of the land.°° 
2.2.e. Assignment of an OPL or OML 

The assignment of an OPL or OML without the prior consent of the 
Minister of Petroleum Resources is prohibited under paragraph 14 of schedule 
1 of the Act.*’ Under paragraph 15, the prescribed fee shall be paid on an 
application for an assignment under paragraph 14 and the Minister’s consent 
for the assignment may be given on payment of such other fee or such 


premium or both and upon such terms as the Minister may decide. The Minister 


* On compensation see G. Etikerentse, "The Impact of the 1978 Land Use Act on Land Acquisition 
Compensation” (1984-85) 3 O.G.L.T.R. 72 and M. Kassim-Momodu, "The Impact of the Land Use Act 
on Petroleum Operations in Nigeria” (1990) 8 No. 4 J.E.N.R.L. 291. 


3! For pre-1969 grants, see Article 45 of Model OPL for land and territorial waters areas and Article 
49 of Model OML for continental shelf areas in Basic Oil Laws and Concession Contracts, supra, note 
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may however, waive payment of that other fee or that premium, or both, if he 
is satisfied that the assignment is to be made to a company in a group of which 
the assignor is a member, and is to be made for the purpose of reorganization 
in order to achieve greater efficiency and to acquire resources for more 
effective petroleum operations. 

The Minister shall not give his consent to an assignment unless he is 
satisfied that:°? 

(a) The proposed assignee is 0’ good reputation, or is a member 

of a group of companies of good reputation or is owned by a 

company or companies of good reputation; 

(b) there is likely to be available to the proposed assignee (from its 

Own resources or through other companies in the group of which 

it is a member or otherwise) sufficient technical knowledge and 

experience and sufficient financial resources to enable it 

effectively to carry out a programme satisfactory to the Minister 

in respect to operations under the licence or lease which is to be 

assigned; and 

(c) the proposed assignee is in all other respects acceptable to the 

federal government. 

By virtue of the above provisions, any assignment of an OPL or an OML 


in or outside Nigeria without the prior approval of the Minister of Petroleum 


*° Schedule 1, paragraph 16 of the Act. 
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Resources is ineffectual.** It could be argued that the above restriction on the 
assignment of OPLs or OMLs does not apply, for example, where a change in 
ownership occurs.** In other words, it is not an assignment for Company ’A’ 
to acquire the equity shares of Company ’B’. This argument is based on the 
distinction between the words "assign" and “acquire.” An "assignment is the 
act of transferring to another all or part of one’s property,....interest, or 
rights...."°° On the other hand, an “acquisition is the act of becoming the 
owner of certain property; the act i which one acquires or procures the 
property in anything...."°° 

An argument against this position may take the following form. It is a 
Cardinal rule of statutory interpretation that in construing statutes and written 
instruments, words must be understood in their natural and ordinary sense (the 
literal rule of interpretation), unless this would lead to some absurdity or 
inconsistency with the rest of the instrument.*” In order to prevent absurdity 


or inconsistency, the word "assignment" must be given its widest meaning to 


include "acquisition." The Department of Petroleum Resources of the Ministry 


3G. Oyebode, "Government Regulatory Approval Processes in Nigeria" [1990] Energy Law 743 at 
745. 


44 Thid. at 745-746. 


35 Black’s Law Dictionary 6th ed., (St. Paul, Minnesota: West Publishing Co., 1990) at 119. 


% Ibid. at 24. 


37 F. Bennion, Statutory Interpretation (London: Butterworths, 1984) at 657-668, P.St.J. Langan, 
Maxwell on the Interpretation of Statutes 12th ed., (London: Sweet & Maxwell, 1969) at 43 and also Becke 
v. Smith (1836) 2 M. & W. 191 at 195, per Parke B. 
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of Petroleum, which regulates and supervises operations under licences or 
leases does not however, differentiate between transfer by "assignment" of 
licences or leases and the "acquisition" of the equity shares in the operating 
company whether involving a change of control of the lessee or licensee 
country of origin.*® 

We may, therefore, conclude that although an “acquisition” is not the 
same as an "assignment" in law, the Department of Petroleum Resources of the 
Ministry of Petroleum Resources in practice treats an "acquisition" of equity 
shares in the same way as an "assignment." 
2.2.f. Revocation of an OPL or OML 

The causes for which an OPL or OML may be revoked by the Minister of 
Petroleum Resources are contained in paragraph 23(1) of Schedule 1 of the Act. 
Under this paragraph, the Minister may revoke any OPL or OML if the licensee 
or lessee becomes controlled directly or indirectly by a citizen or subject of, or 
a company incorporated in, any country which isp 

(a) A country other than the licensee’s or lessee’s country of 

Origin, and 

(b) a country the laws of which do not permit citizens of Nigeria 


or Nigerian companies to acquire, hold and operate petroleum 


* Oyebode, supra, note 33 at 746. 


* An identical provision can be found in the pre-1969 grants. See Articles 41 & 42 of Model OPL for 
land and territorial waters areas and Articles 45 & 46 of Model OML for the continental shelf areas in 
Basic Oil Laws and Concession Contracts supra, note 25. 
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concessions on conditions which in the opinion of the Minister are 
reasonably comparable with the conditions upon which such 
concessions are granted to subjects of that country. 
In addition, under paragraph 24 of schedule 1 of the Act, the Minister may 
revoke any OPL or OML if in his opinion the licensee or lessee: 
(a) Is not conducting operations continuously and in a vigorous 
and businesslike manner and in accordance with good oil field 
practice, or 
(b) has failed to comply with any provision of this Act or any 
regulation or direction given thereunder or in_ fulfilling his 
obligations under the special conditions of his licence or lease, or 
(c) fails to pay his due rent or royalties, whether or not they have 
been demanded by the Minister within the period specified by or 
in pursuance of this Act, or 
(d) has failed to furnish such reports on his operations as the Head 
of the Petroleum Inspectorate may lawfully require. 
If the government decides to revoke any licence, it shall inform the licensee or 
lessee of the grounds on which the revocation is contemplated and shall invite 
the licensee or lessee to make any explanation if it so desires.*° If the 


government is satisfied with the explanation, it may invite the licensee or lessee 


“ Schedule I, paragraph 25 of the Act. 
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to rectify the matter complained of within a specified period.*' If the licensee 
or lessee makes no sufficient explanation, or does not rectify the matter 
complained of within the specified period, the Minister may revoke the licence 
or lease.*? 

The notice of revocation is then published in the federal government 
official gazette, but the licensee or lessee remains liable for all obligations 
incurred before the effective date of such revocation.** The effectiveness of 
this power of revocation has been questioned by Etikerentse. He argues 
that:** 

The importance attached to the revocation powers of the grantor 

in this matter has been eroded to a great extent by the very fact 

that in nearly all petroleum operations in Nigeria now, the 

Government through NNPC has participation interests. NNPC’s 

representatives have a say in the way the operations are carried 

Out and they would therefore be privy to any defaults deserving of 

revocation. A revocation would thus affect both parties to the 

joint venture and the NNPC’s inspectorate, being the actual organ 

charged with effecting any revocation, would be most reluctant to 

Carry out a measure that would indirectly affect its a/ter ego. 

The above assertion illustrates one of the disadvantages of equity participation. 
As acontrolling shareholder in the subsidiaries of the |OCs, the government can 


hardly be expected to effectively exercise its power of revocation of the 


licences and leases held by the oil companies. 


*! Ibid., paragraph 26. 
“ Ibid., paragraph 27. 
“ Ibid., paragraphs 28 & 29. 


“ Supra, note 3 at 38-39. 
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lf, for example, Texaco International, (a company incorporated in the 
United States), indirectly controls Texaco Nigeria PLC, (a subsidiary company) 
through its control of the management of the Nigerian subsidiary, one would 
expect that the requirement of paragraph 23(1)(a) of schedule 1 of the Act 
would have been met and if the requirement of paragraph 23(1)(b) is also 
satisfied, the government’s power of revocation would be activated. However, 
it will be counter-productive for the government to revoke Texaco’s licences or 
leases, since it holds sixty per cent (60%) equity shares in the company. This 
example shows that equity participation was implemented without careful 
consideration of particular facts. Although this control imposed by the Act is 
reasonable and is meant to prevent companies which are not acceptable to the 
government from taking over control of the |OCs operating in Nigeria, its 
effectiveness, for the reason given above, is doubtful.*° 
2.2.g. A Comparison of the pre-1969 Grants with Grants made under the Act 

A comparison of the pre-1969 grants of oil rights with grants made under 
the Act reveals that the Act incorporates all the salient provisions of the 
previous laws under which pre-1969 grants of oil rights were made.*© For 
example, the provisions relating to assignment, revocation, the rights and 
powers of the holders of OPLs and OMLs, which were considered above under 


the Act, were also dealt with in the pre-1969 grants of oil rights. This has led 


“S Oyebode, supra, note 33 at 746. 


“ Etikerentse, supra, note 3 at 24. 
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one writer to conclude that:*” 

The Petroleum Act, to which much economic hope had been 

pinned, proved to be hollow, in that apart from the reduction in 

the primary term of an oil-mining lease to twenty years for new 

grants as compared to earlier grants for thirty and forty years no 

worthwhile changes in the rights of the transnational 
concessionaries had taken place in Nigeria’s favour. It was 
discovered that Nigeria’s financial derivations from petroleum had 

not increased to any appreciable extent. 

This criticism has some merit. Although the Act laid the foundation for 
subsequent developments in Nigeria’s-oil industry with the introduction of 
equity participation, in terms of de facto control of the oil industry, the Act did 
not make a fundamental change from the pre-1969 grants of oil rights. 

One of the innovations introduced by the Act was the reduction of the 
duration of the term of an OML. Under the pre-1969 grants of oil rights, a 
distinction existed between OML for land and territorial waters areas and those 
issued in respect of continental shelf areas.*® The former were granted for 
thirty years with the lessee having the option to renew for another thirty years 
period, while in the latter, OMLs were issued for forty years with the option for 
the lessee to renew for a further period of forty years.*? The terms and 


conditions applicable to the renewed OML were stipulated to be the same as 


those of the existing OML, except for the renewal provisions.°° Thus, a 


” Ibid. at 12. 
* Ibid. at 36. See section 1.3.b.iii. of chapter 1. 
” Etikerentse, ibid. 


© Ibid. 
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renewal does not carry a further right of renewal. The renewal of an OML under 
the pre-1969 grants of oil rights was subject to the lessee giving the Minister 
of Petroleum Resources not less than three months notice in writing of his 
intention to renew the lease. Before an OML is renewed, the lessee must have 
duly paid rent, royalties and petroleum profit tax in respect of its operations and 
must also have performed all of its obligations under the expiring OML.°' 
Unlike the pre-1969 grants of oil rights, the Act makes no distinction 
between OMLs covering land and territorial waters and those in respect of the 
continental shelf areas. Instead, paragraph 10 of schedule 1 of the Act provides 
that the term of an OML shall not exceed twenty years, but may be renewed 
in accordance with this Act. The lessee of an OML is entitled to apply in writing 
for a renewal of the lease, on condition that not less than twelve months notice 
of the intention to renew is given to the Minister and the lessee must have paid 
the rent, royalties, and performed the obligations imposed on the lease. 
Surprisingly, the Act does not provide for the number of years to which a lessee 
would be entitled on renewal of the expiring lease. It has been submitted that, 
the period of renewal must presumably be left to the Minister’s discretion. °? 
It could, however, be argued that since the maximum term of an OML under the 
Act is twenty years, then, the period of renewal may also be twenty years. 


Under paragraph 12(1) of schedule 1 of the Act, ten years after the grant 


*! Ibid. 


? Ibid. 
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of an OML, one-half of the area of the lease shall be relinquished. This 
relinquishment provision was not present in the pre-1969 grants of oil rights. 
The question has, therefore, arisen as to whether the relinquishment provision 
of the Act applies to the pre-1969 grants of oil rights even in the face of the 
transitional and saving provision of schedule 4 of the Act. Since the saving 
provision applies to duration, rent and royalties, it follows that the duration, rent 
and royalties of the pre-1969 grants of oil rights cannot be validly altered. We 
can, therefore, conclude that the pre-1969 OMLs are not subject to the 
relinquishment provision contained in paragraph 12(1) of schedule 1 of the 
Act.°? To hold otherwise would amount to a reduction of the duration of the 
primary term of an OML granted under the pre-1969 grants of oil rights and, 
thus, a derogation from the rights which are saved by the saving provision of 
the Act.>4 

The relinquishment provision was however, one of the innovations 
introduced by the Act and its importance cannot be overemphasised. It 
encourages rapid exploration and development of the oil industry by the !OCs. 
The !OCs knowing that one-half of the area of the lease shall be relinquished 


after ten years, would speed up their exploration activities. 


bid. at 37. 


* Ibid. 
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2.2.h. The Nature of the Interest Granted under the Act 
The nature of the interest granted to a licensee or lessee under the Act 
has not occasioned much controversy because it is clearly defined in the Act 
and Regulations.°° An OEL confers on the licensee the right to explore for 
petroleum.°® This right is, however, not exclusive to the licensee as another 
OEL may be granted over the same area. In addition, the licensee may only 
undertake aerial and surface geological and geophysical surveys, excluding 
drilling below 91.44 metres. On the other hand, an OPL confers on the licensee 
the right to explore, carry away and dispose of petroleum discovered and won 
in the area covered by the licence. This right is exclusive so that another OPL 
may not be granted in respect of the same area.°’ The holder of an OPL can, 
therefore, by private action, exclude another oil company from its area of 
operation. 


Similarly, an OML confers on the lessee the right to explore, carry away, 


°° In Canada the nature of the oil and gas lease has been a nightmare for the judiciary. In Re Heier 
Estate (1952-53) 7 W.W.R. (N.S.) 385, the Saskatchewan Court of Appeal held that the so called oil and 
cas lease under review is a sale of a portion of the land in the form of petroleum and natural gas within, 
upon or under the said land. In 1957 the Supreme Court of Canada in Berkheiser v. Berkheiser [1957] 
S.C.R. 387, 7 D.L.R. (2d) 721, brought some sanity into this area of the law and held that an oil and gas 
lease conferred on the lessee a profit a prendre. See however, Hayes v. Mayhood [1959] S.C.R. 568, 18 
D.L.R. (2d) 497, where the Supreme Court of Canada held that an oil and gas lease was a lease for the 
purposes of the Alberta Devolution of Real Property Act. See Ballem, supra, note 18 at 12-19. In the 
United States of America, the nature of the interest acquired under an oil and gas lease varies from one 
jurisdiction to another. In Texas, a lessee of an oil and gas lease acquires a determinable fee, while in 
Pennsylvannia, ownership of oil and gas is not recognised until it is captured and reduced into possession 
See H.R. Williams & C.J. Meyers, Oil and Gas Law (New York: Matthew Bender, 1991) at 33-50. 


** Schedule 1, paragraphs 1-4 of the Act. 


*’ Ibid., paragraphs 5-7. According to Etikerentse, supra, note 3 at 25, OELs or OPLs are basically 
not different from the ordinary licence. 
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and dispose of petroleum discovered and won in the area covered by the 
lease.°® Unlike a normal lease, an OML granted under the Act does not create 
an estate in land per se. °° It is in the nature of a mineral lease which permits 
the lessee to use the land to explore and dispose of any petroleum discovered 
within the leased area (i.e. a profit a prendre). Thus, the actual rights conferred 
by an OML are limited to the interests in the petroleum discovered in the sub 
soil of the leased area.© In the next section, we examine the nature of equity 
participation which was the major innovation introduced by the Act. 

2.3. Equity Participation 

National participation in the international oil industry is not a new 
phenomenon.®°' Participation is a partnership arrangement wherein the state, 
either directly or through its national oil company (NOC), receives an equity or 


Ownership interest in the rights and obligations of a contract or a 


% Schedule 1, paragraph 11 of the Act. 
» Etikerentse, supra, note 3 at 27. 


© This interpretation is in line with the decision of the Supreme Court of Canada in Berkheiser v. 
Berkheiser, supra, note 55, Rand J. for himself and Cartwright J. said at 392: "...I interpret it as either 
a profit a prendre or an irrevocable licence to search for and win the substances named...." Kellock J.(for 
himself, Locke and Nolan JJ.), said at 395: "...In my opinion, the instrument is to be construed as a grant 
of a profit a prendre for an uncertain term which might be brought to an end upon the happening of any 
of the various contingencies for which it provides...." A profit a prendre is an incorporeal interest in land 
authorizing entry upon a tract of land and the severance and removal of a part of the corpus of the land. 
See H.R. Williams & C.J. Meyers, Manual of Oil and Gas Terms (New York: Matthew Bender & Co., 
1984) at 688. 


61K. Adeniji, "State Participation in the Nigerian Petroleum Industry” (1977) 11 J.W.T.L. 156 at 156. 
See also P.H. Frankel, "The Rationale of National Oil Companies” in United Nations ed., State Petroleum 
Enterprises in Developing Countries (London: Pergamon Press, 1980), 3 at 3-4. 
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concession.®” In major oil producing countries today, the state-owned oil 
corporations have been established to function as instruments for achieving 
effective government participation in the oil industry.°? The objectives of state 
participation include: 

(i) To increase the HC’s share of the earnings of the oil industry;°* 

(ii) to give the HC a voice in the policy decisions of the company and to 

exercise de facto control over the oil industry;®° and 

(iii) to develop technical and manauetial skills in the oil industry.°° 

In 1960, OPEC was formed with the tilting of the erstwhile contractual 
equilibrium in favour of its member nations as its primary objective.°’ OPEC, 
at its XV1 Conference of June 1968, passed resolution No.90, which called for 
modifications in the structure of the contractual relationship between OPEC 


member states and the I|OCs.°® !t provided that:®? 


© G.H. Barrows, World Wide Concession Contracts and Petroleum Legislation (Tulsa, Oklahoma: 
Pennwell Publishing Co., 1983) at 28. Participation could be equity or non-equity. Equity participation 
is usually by a majority share holding of the state or its national oil corporation (also referred to as equity 
joint venture). Non-equity participation is the joint venture type agreement between the government and 
the oil companies. Contractual joint ventures will be discussed in chapter 3. 

® Adeniji, supra, note 61 at 157. 

“ Ibid. at 159. See also Ajomo, supra, note 2 at 93. 


® Adeniji, ibid. See also P. McPherson, "Recent Developments in Petroleum Laws and Contracts" 
[1984] International Energy Law 33 at 45 and Ajomo, ibid. at 92-93. 


 Adeniji, ibid. and Ajomo, ibid. at 92. 
®’ Etikerentse, supra, note 3 at 11. 


® Adeniji, supra, note 61 at 157. See also H.S. Zakariya, "Sovereignty, State Participation and the 
Need to Restructure the Existing Petroleum Concession" (1971) 10 Alta. L.R. 218 at 223. 
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Where provision for government participation in the ownership of 
the concession-holding company under any of the present 
petroleum contracts has not been made, the government may 
acquire a reasonable participation, on the grounds of the principle 
of changing circumstances.... 


At the time this resolution was passed in 1968, the Nigerian government had 
no equity share in any of the subsidiary oil companies operating in Nigeria, 
neither was Nigeria a member of OPEC. However, the policy of participation 
advocated in OPEC resolution 90, featured prominently in Nigeria’s National 
Development Plan, 1970-1974.’' According to Ajomo:’? 


The country had, by the beginning of the seventies, come to 
realise that the concept of permanent sovereignty over natural 
resources must be vigorously asserted as a sine qua non of 
national independence and economic self sufficiency. One way of 
asserting this independence was either nationalisation/ 
expropriation or to achieve the same goal through the adoption of 
the less drastic strategy of acquiring equity interest in the 
producing company. Nigeria chose the latter as a better substitute 
for nationalisation. 


In addition, the Act had laid the foundation for state participation in the 


oil industry.’? Under paragraph 34 of schedule 1 of the Act, it is provided that 


® See OPEC Official Resolutions and Press Releases, supra, note 15 at 62. 


” This resolution was affirmed in 1971. See Resolution 135 of July 1971 in OPEC Official Resolutions 
and Press Releases ibid. at 89. 


7! Ajomo, supra, note 2 at 90. 
® Ibid. 


® Equity participation had however been thought of as far back as 1962 in a concession agreement 
between the government and Nigerian Agip Oil Company, in which the government was granted an option 
to acquire 30% equity interest in the company. See M.M. Olisa, A Comparative Study of the Acquisition 
of Oil and Gas Rights in Africa (Edmonton, Alberta: University of Alberta, LL.M Thesis 1967, 
Unpublished) at 58 & 67. 
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the Minister of Petroleum Resources if he considers it to be in the public 
interest, may impose on a licence or lease terms and conditions as to 
participation by the federal government in the venture to which the licence or 
lease relates, on terms to be negotiated between the Minister and the applicant 
for the licence or lease. 

After Nigeria joined OPEC in July 1971,’* and in compliance with 
OPEC’s time-table which required each member country to acquire fifty one per 
cent (51%) participating interest in the subsidiaries of the 1OCs By April 1 
1982, the government started negotiations with the |OCs. The reason given for 
the government's participation in the oil industry was that oil was going to play 
a strategic role in the nation’s economy.’° Government participation was, 
therefore, a political as well as an economic necessity.’® This was achieved 
through negotiations with the |OCs (except in the case of Elf).”” The Nigerian 
government’s participation was effected through its state-owned oil 
corporation, the NNPC. Under equity participation, the state-owned corporation 
acquires certain interest percentage in the operations of the |OCs.’® 


In 1971, the federal military government revoked the OPLs formerly 


Resolution 134 of July 1971 in OPEC Resolutions and Press Releases, supra, note 15 at 89. 

> Adeniji, supra, note 61 at 160. 

7 Ibid. at 161. 

” Ibid. 

™ Etikerentse, supra, note 3 at 13. See also K.W. Blinn et al, Jnternational Petroleum Exploration and 


Exploitation Agreements - Legal, Economic, and Policy Aspects (New York: Barrows Co., Inc., 1986) at 
99-100. 
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56 
granted to Elf and which were due for renewal, and took thirty five per cent 
(35%) equity interest in its Nigerian subsidiary.’° In the same year, the 
government also exercised an option that existed in a 1962 concession 
agreement with Nigerian Agip Oil Company and took 33 1/3% equity interest 
in the company.®° Although this was an isolated agreement providing for state 
participation, its terms indicate that participation had been thought of as early 
as 1962. This appears to have been prompted by the fact that:®! 

Participation is seen by the state to offer more scope than the 

conventional concession for generating domestic capital, and 

providing technical and managerial skills. 

The government also successfully negotiated a participation agreement 
with Shell-BP in which the government took thirty five per cent (35%) equity 
interest in its Nigerian subsidiary. The agreement became effective from April 
11973322 Negotiations with the other |OCs followed suit and by April 1 1974 


the government had acquired fifty five per cent (55%) participating interest in 


the subsidiaries of the |OCs operating in Nigeria.°* By April 1 1979, after 


® Ajomo, supra, 2 at 91. According to Ajomo, the reason for the revocation and subsequent 
acquisition of 35% equity interest in Elf was because of the surreptitious support which the French 
government gave to "Biafra" during the Nigerian civil war 1967-1970. See also Lolomani, supra, note 23 
at 21. 


® Ajomo, ibid. This option to participate was to the extent of 30%, but when it was exercised in 1971, 
the government took 33 1/3%. See Loloman, ibid. 


*! Olisa, supra, note 73 at 67. 
® Ajomo, supra, note 2 at 91. 
3 Thid. See also (1974) June Vol.XLI No.6, The Petroleum Economist at 212 and T. Turner, "Nigeria: 


Imperialism, Oil Technology and the Comprador State" in P. Nore & T. Turner, Oil and Class Struggle 
(London: Zed Press, 1980), 199 at 209. 
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prolonged negotiations with the |OCs, the government’s participating interest 
in the subsidiaries of the lOCs increased to sixty per cent (60%). The 
government also held sixty per cent (60%) participating interest in Shell-BP, but 
in the fourth quarter of 1979, the government nationalized BP’s twenty per cent 


(20%) shares in Shell-BP. Thus, until 1989, the government held eighty per 


cent (80%) participating interest in Shell.°* 


Equity participation led to an increase in revenue for the government; and 
participation in the downstream operations such as refining, marketing, and 
distribution.®°® The main objective of equity participation according to the 
government, is to secure de facto control and sole responsibility for resources 
development, using the IOCs primarily as a contributing agent.®® In the 
concluding section of this chapter, it will be argued that this objective has not 
been achieved as de facto control of the oil industry is still in the hands of the 


lOCs. The joint venture relationship between the NNPC and the IOCs has the 


*4 See the Acquisition of Assets (British Petroleum Company Limited) Act 1979 (No.56 of 1979), 
referred to in Ajomo, ibid. at 92. The nationalization of BP’s assets in Nigeria was a political move against 
the British government’s widely publicised decision to supply crude oil to South Africa. See Ajomo at 92 
n.22. In 1989, the government voluntarily relinquished part of its eighty per cent (80%) interest in Shell 
to establish the present partnership structure of NNPC sixty per cent (60%), Shell Petroleum Development 
Company thirty per cent (30%), Elf Nigeria five per cent (5%) and Nigerian Agip Oil Company five per 
cent (5%) in the NNPC/Shell joint ventures. See (1991) September/October Report No.138, World 
Petroleum Taxation and Legislation at 51. 


8° R. Kemper, "The Concept of Permanent Sovereignty and its Impact on Mineral Contracts" in Legal 
and Institutional Arrangements in Minerals Development (London: Mining Journal Books, 1982), 29 at 
32-33. 


% Ibid. See also Lolomari, supra, note 23 at 22 and (1974) February Vol.XLI No.2, The Petroleum 
Economist at 58. 
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following features:®” 
2.3.a. The Participation Agreement 

This is negotiated on an individual basis and specifies the respective 
rights of the parties; NNPC’s participating interest in the OML; the fixed and 
moveable assets of the oil company in Nigeria such as_ exploration, 
development, production, transport storage, delivery facilities and export 
operations and assets such as offices, houses etc; the working capital relating 
to the operations of the OML including eee stocks and assets etc. 
2.3.b. The Operating Agreement 

This is signed by the joint venture partners and it spells out the legal 
relationship between the partners. It also lays down the rules and procedure for 
the joint development of the areas concerned and of the property jointly owned 
by the partners; i.e. expenditure for practically all activities and services of the 
oil company. The operator under an operating agreement is responsible for the 
conduct of all joint venture operations and is subject to the supervision and 
control of a committee comprising representatives of the joint venture partners. 

An example of an operating agreement is that signed in July 1991 
between the Minister of Petroleum Resources with NNPC’s partners in the 
NNPC/Shell joint ventures.®*® The joint venture partners are NNPC sixty per 
cent (60%), Shell Petroleum Development Company thirty per cent (30%), Elf 


®’ Utomi, supra, note 27 at 59-61 and Y. Omorogbe, "The Legal Framework for the Production of 
Petroleum in Nigeria” (1987) 5 No. 4 J.E.N.R.L. 273 at 278-279. 


* See World Petroleum Taxation and Legislation Report, supra, note 84 at 51. 
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Nigeria five per cent (5%) and the Nigerian Agip Oil Company five per cent 
(5%). Shell is the operator of the joint ventures.®? Prior to the signing of the 
operating agreement in July, no formal operating agreement existed between 
the partners.°° The agreement signed in July was, thus, the first operating 
agreement to formalize the working relationships between the joint venture 
partners. 

2.3.c. The Memorandum of Understanding (MOU) 

In 1986, the NNPC signed with each oil company a MOU.®' This is a 
fiscal measure designed to guarantee high production and lifting volumes and 
a minimum steady profit margin of US $2.00 per barrel for prices between US 
$12.50- U.S. $23 and for prices under U.S. $12.50 a guaranteed profit margin 
in accordance with a specified formula and US $1.00 per barrel on emergency 
crude. This was aimed at stimulating exploration and production activities. 

The oil companies under the MOU committed themselves to specified 
minimum exploration, production and development work programmes. They also 
undertook to lift certain volumes of NNPC’s equity share of crude oil which it 
is unable to lift. There are penalties for non performance - for example, there is 


a specified amount payable for every unlifted barrel and failure to comply with 


Eeipias 
” Ibid. 


*! This came into effect on January 1, 1986. 
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the work obligations attracts a denial of the fiscal conditions under the 
MOU.° 
2.3.d. The Heads of Agreements 

These lay down guidelines for the sharing of production. They provide, 
inter alia, for undivided interests in the rights granted in respect of petroleum 
in the area and specify that each interest owner can only lift as much as its 
participating share. 

There are other types of contractual arrangements apart ae equity 
participation for oil exploration and production which do not arise from the grant 
by the Minister of OELs, OPLs or OMLs.°%? These will be discussed in chapter 
oe 
2.3.e. An Assessment 

The above description of the different modes of acquisition of oil rights 
reveals that the Act maintains the basic framework of the pre-1969 grants of 
oil rights. Since equity participation was the major innovation introduced by the 
Act, it is imperative that an assessment should focus on equity participation in 
order to determine whether it achieves the objectives of the government. The 


main objectives of the Nigerie 1 government in implementing equity participation 


” On May 23, 1991 the federal government issued a press release on allocation of new acreage for oil 
exploration and production in Nigeria, and a revision of the MOU between the government and the IOCs. 
See World Petroleum Taxation and Legislation Report, supra, note 84 at 52-53. 


® Etikerentse, supra, note 3 at 42 and Omorogbe, supra, note 87 at 277-291. 
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include:°* 
(i) To increase the government’s revenue from the oil industry; 
(ii) the acquisition of the necessary technological and managerial 
skills for petroleum development; and 
(ili) to achieve de facto control of the oil industry. 
Equity participation has no doubt led to a substantial increase in the 


government’s revenue °° 


thereby furthering the government’s objective of 
rapid industrial development. It must however, be stressed that equity 
participation was not always motivated by the objectives outlined above. For 
example, the government’s acquisition of thirty five per cent (35%) equity 
shares in Elf in 1971 and the nationalization of BP’s twenty per cent (20%) 
shares in Shell-BP, were motivated by political considerations. 

In addition, the government’s objectives could have been effectively 
secured by other means which do not involve the acquisition of controlling 
equity shares in the subsidiaries of the |OCs. The government’s revenue from 
the oil industry could have been increased by increasing the rents, royalties and 


premiums payabie to it by the oil companies while still maintaining the pre-1969 


framework for the acquisition of oil rights. Similarly, the necessary technology 


* The Petroleum Economist, supra, note 86 at 58 and (1975) January Vol. XLII No.1, The Petroleum 
Economist at 15. 


°° D.N. Smith, New Eyes for Old: The Future, Present and Past in the Evolution of Mineral 
Agreements (Lagos: Nigerian Institute of Advanced Legal Studies, 1981) at 15-16. The value of crude oil 
export in 1958 was 1.8 million naira. This rose to 40.4 million naira in 1963 and in 1974 it was 6.45 
billion naira. Sources: Federal Office of Statistics Central Planning Office and Ministry of Petroleum 
Resources, referred to in S.B. Falagan & G.O. Okah, "The Contnbution of Petroleum to the Nigenan 
Economy” in Oil and the New International Economic Order supra, note 23 at 188. 
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could have been acquired by the government through other avenues, such as 
by entering into bilateral and co-operation agreements with other OPEC 
countries. Equity participation was however, one of the basic requirement of 
OPEC’s resolution No.90 of June 1968, which required member countries to 
acquire a reasonable participation in their oil industry, on the grounds of the 
principle of changing circumstances. The implementation of equity participation 
by the Nigerian government in its oil industry must, therefore, be seen primarily, 
as a compliance with OPEC’s directives. 

In terms of achieving de facto control of the oil industry, equity 
participation did not constitute a radical departure from the framework of the 
pre-1969 grants of oil rights.°© Although the government now has a majority 
representation on the boards of the subsidiaries of the |OCs, de facto control 
still resides with the lOCs because they still retain effective control of 
management of the subsidiary oil companies. In the absence of de facto control 
of the oil industry by Nigerians, it is doubtful whether equity participation is 
compatible with the principle of permanent sovereignty over natural 
resources.” 

De facto control involves the exercise of decision making powers in such 
vital operational and managerial matters as budget, expansion and development 


programmes, appointment of top management, pricing, marketing, declaration 


* Smith, ibid. at 17. 


”” See section 4.3. of chapter 4. 
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63 
of dividends, borrowing, reorganization, procurement of equipment, and the 
integration of the undertaking with the developmental objectives of the 
government.?® Thus, the proper test of the viability of any new arrangement 
purporting to vest control in the government is: Does the restructuring result in 
de facto control being vested on the board of directors and, thus, the power to 
make the crucial decisions on these specific matters ?°° 

Despite the government’s acquisition of majority equity shares in the 
subsidiaries of the |OCs and its Se representation on the boards of these 
companies, the government have been willing to entrust the management of the 
subsidiaries to the |OCs, apparently on the assumption that they can exercise 
de facto control solely through representation at the board level.'°° However, 
the formal demarcation of responsibilities between the board and the 
management is such that the board is sometimes relegated to a perfunctory role 
as far as key management issues are concerned. '°' The consequence of such 


an arrangement is that the managerial powers enjoyed by the |OCs prior to the 


* S.K.B. Asante, "Restructuring Transnational Mineral Agreements" (1973) 73 America J.I.L. 335 
at 346. 


® Ibid. at 346-347. 


' Ibid. at 349. The government through its majority representation on the boards of the subsidiaries 
of the IOCs can however, influence investment and production policies, but day-to-day decision making 
is left to the companies. See (1976) January Vol. XLII] No.1, The Petroleum Economist at 12. 


'! Asante, ibid. See also Kachikwu, supra, note 13 at 177, where the author submits that: "Today the 
boards of most multinational companies remain only as instruments for rubber stamping decisions 
arbitrarily taken by the foreign investor or its parent company abroad.” 
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introduction of equity participation is virtually intact. '°? 


The corporate structure of the |OCs further enhances their control of 
Nigeria’s oil industry. Thus, although all |OCs operating in Nigeria must be 


103 the management may sstill 


registered in Nigeria as local companies, 
continue to refer all major decisions - technical, managerial, or financial - to its 
parent companies in America or Europe.'°* The result is that the 
headquarters of the parent companies retain de facto control of the new 
arrangement, in which they are technically junior partners.'°° The 
government’s quest for ownership and control of the oil industry may have led 
to the confusion between symbols and substance. A close scrutiny of the key 
management positions of the |OCs operating in Nigeria shows that Nigeria has 
not developed the capability to manage the oil industry.'°° De facto control, 
therefore, very rarely corresponds to the degree of equity ownership. '°” 


Equity participation rests on the assumption that the supervisory powers 


exercised on the boards of the subsidiaries of the |OCs will suffice to ensure the 


' Asante, ibid. at 350. See also Turner, supra, note 83 at 215. 

‘© See section 54(1) of the Companies and Allied Matters Decree of 1990. 
'* Asante, supra, note 98 at 350 and also Kachikwu, supra, note 13 at 177. 
'S Asante, ibid. 


‘© M.S. Olorunfemi, "Managing Nigeria’s Petroleum Resources” (1986) December/January OPEC 
Bulletin 24 at 25-26. 


‘7 §.K.B. Asante & A. Stockmayer, " The Evolution of Development Contracts: The Issue of Effective 
Control” in Legal and Institutional Arrangements in Minerals Development supra, note 85. at 58. See also 
Smith, supra, note 95 at 18. 
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65 
exercise of de facto control of the oil industry.'°® It is doubtful whether de 
facto control can be effectively maintained in cases where management powers 
include such vital items as corporate planning in ine short and medium 
term.'°? Where management is entrusted with the day-to-day running of the 
oil industry, it is difficult to see what standards of overall direction and 
supervision could be employed by the government (through the boards of 
directors of the subsidiary oil companies) which -being a new owner of the oil 
resources - have not had the opportunity to establish a record of corporate 
management in the oil industry. ''° 

It can be stated safely that de facto control has neither been furthered 
to any substantial degree through the mere use of equity participation replacing 
the traditional concession regime of the pre-1969 grants of oil rights; nor has 
it, in fact, been exercised to the full extent envisaged by the principle of 
permanent sovereignty over natural resources aS canvassed 
internationally.''' De facto control of the oil industry can only be effectively 
exercised if "sufficient and appropriate capacity for control exist" i.e. control 
over management.''? 


Far from denying any intention to maintain control, some l|OCs contend 


18 Asante & Stockmayer, ibid. at 59. 

we Ibid: 

10 Ibid. See also (1976) July Vol.XLIII No.7, The Petroleum Economist at 263. 
"ll Asante & Stockmayer, ibid. at 60. 
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that the global character of their operations is inherently incompatible with the 
surrender of control over any one of their affiliates scattered around the 
world.''? Control, they argue, must be maintained to ensure overall efficiency 
and conformity with the general pattern of their global operations.''* In their 
conception, therefore, the acquisition of a majority equity interest in a local 
subsidiary amounts to no more than participation in a global operation.''° 
This argument by the !OCs fails to take into account the fact that their 
objectives, expressed through the managements of the subsidiaries which they 
control, may sometimes conflict with the objectives of the government, 
expressed through the boards of directors of the subsidiary companies. If we 
accept the view of the IOCs of the need for them to maintain control of 
management of their subsidiaries, it would mean that where a conflict arises 
between their objectives and those of the government, their objectives would 
prevail, since de facto control resides with management which they control. 
This is a possible source of friction between the |OCs and the government. In 
the long run, control of management by the IOCs may not be to the 
government’s overall advantage. There is the possibility, that the government 


may resort to nationalization if its objectives continues to be thwarted by the 


'l3 Asante, supra, note 98 at 350. 
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|OCs through their control of management of the subsidiary oil companies.''® 
Efficiency could still be maintained if de facto control is vested in the boards of 
the subsidiaries of the lOCs. There is, therefore, no correlation between 
inefficiency and management control by the boards of the subsidiary oil 
companies. 

It should be pointed out in unequivocal terms that the aim of this 
assessment of equity participation is not to make a case against such 
arrangements. Although equity participation has not secured de facto control 
by the government of the oil industry, it has redefined the working relationship 
between the |OCs and the government.''” It marked the beginning of a 
partnership arrangement between the government and the IOCs and a 
furtherance of one of the objectives of the government i.e. the increase of its 
revenue from the oil industry, although as pointed out earlier, this objective 
could have been secured by other means. If properly monitored, equity 
participation could serve as a useful mechanism for management and technical 


training of Nigerians.''® In addition, equity participation could also provide 


"© See for example, the governments nationalization of British Petroleum assets in 1979. The 
government asserted that its nationalization of all British Petroleum assets was a move without further 
implications for the other oil producing companies, "as long as they continue to respect the policies of the 
Nigerian government...." (Emphasis is mine). See (1979) September Vol.XLVI No.9, The Petroleum 
Economist at 377. 


17 "The Multinational Oil Companies: The Impact of Changing Relationships with Host Governments” 
in (1978) September 4, Vol.IX, Supplement No.36 OPEC Bulletin at xu. 


"8 Asante, supra, note 98 at 357. 
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access to the operational strategies, policies, and techniques of the lIOCsui2 
The above assessment is meant to point out some of the pitfalls in equity 
participation that may effectively undermine the development strategies of the 
government. 

It has been argued that the government can overcome these formidable 
difficulties by invoking its sovereign right to impose an external regime of laws, 
regulations and administrative practices which may substantially achieve the de 
facto control that has eluded its presenavee in the boardroom.'*° An 
examination of the Nigerian Enterprises Promotion Decree of 1972 '*' may, 
therefore, provide valuable lessons which could be taken account of in 


2 Such “an 


contractual arrangements, such as equity participation. '? 
examination points to the reasons for the failure of this law and offers 
indications as to those requirements, which may enable de facto control to be 
achieved over foreign controlled companies in general and oil companies in 
particular. 

In 1972, Nigeria enacted its first Enterprises Promotion Decree, which 


was intended to increase ownership by Nigerians in business enterprises. When 


it later became apparent that the objectives of the government could not be 


"9 Ibid. 
'® Ibid. at 358. 


'21 This Decree was repealed by the 1977 Decree. The 1977 Decree has also been repealed by the 
Nigerian Enterprises Promotion Decree of 1989. 


'2 Asante & Stockmayer, supra, note 107 at 60. 
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achieved, it appointed a commission in 1972 '*° to examine the Decree with 
a view to inter alia:'** 


Report on the development and use of indigenous managerial 
Capacity in the country and on managerial structure of business 
affected by the scheme and foreign controlled companies in 
Nigeria and recommend measures which will ensure that 
managerial responsibilities are assigned to Nigerian executives. 


In its Report, the commission held that one of the basic defects of the Decree 
was the "failure to match equity participation with management control by 
Nigerians."'2° The commission recommended several measures to correct 
these shortcomings. For example, it recommended that certain key posts in 
businesses should be reserved exclusively for Nigerians. Its first proposal was 


that Nigerians should be appointed to all chief executive positions in foreign 


6 


controlled companies.'7° The government agreed generally with the 


recommendations, but was sceptical about its implementation.'?”? The 


government believed that the fixed time schedule for an across-the-board 


measure of managerial replacement by Nigerians could not be fulfilled. '?® 


'2 The Industrial Enterprises Panel also known as the Adeosun Commission, referred to in Asante & 
Stockmayer, ibid. n.41. 


'4 Asante & Stockmayer, ibid. at 60. 

15 Thid. at 61. See also Kachikwu, supra, note 13 at 177. The author submits that: "The programme 
of indigenization has, ....undoubtedly failed to achieve the much sought after local controls by Nigerians." 

'% Asante & Stockmayer, ibid. 

'27 Ibid. It was the report of the panel that formed the basis of the repealed 1977 Decree. 


'% Asante & Stockmayer, ibid. 
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Instead, the government preferred a piecemeal approach which required the 
training of Nigerians in technical and managerial skills and the obligation to 
employ qualified Nigerian personnel to managerial positions. 

The above examination of the 1972 Decree reveals that while national 
management is deemed vital for an improved control matching local equity 
shareholding, management can only be changed by supporting measures, such 
as the training and employment of qualified Nigerian personnel to management 
position.'?? The inability of Nigeria to exercise de facto control over its oil 
industry is the result of the absence of domestic personnel for management 
positions in the subsidiaries of the 1OCs.'%° Even if domestic personnel are 
available to assume managerial position, the success in the form of de facto 
control is far from being assured.'*' Nigerians appointed to top management 
positions in the subsidiaries of the l|OCs, may take the viewpoint of their 
headquarters in America or Europe. This may be due to their inexperience and/or 
the presence of an established corporate practice. 

The training of Nigerians in petroleum technology, managerial skills and 
the obligation to hire qualified Nigerian personnel to senior posts are two first 


steps, which may lead to de facto control by Nigerians of the oil industry. '*? 


‘? Ibid. 

'® Olorunfemi, supra, note 106 at 25-26. 

'3! Asante & Stockmayer, supra, note 107 at 61. 

' Tbid. Under Part IV, paragraph 26 of the Regulations, the licensee of an OPL shall within twelve 


months of the grant of his licence, and the lessee of an OML shall on the grant of his lease, submit for the 
Minister’s approval a detailed programme for the recruitment and training of Nigerians in all phases of 
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These two policies, over time, would generate a pool of managers and, thus, 
achieve the objective of de facto control of the oil industry. According to 
Kachikwu: '?? 


In the final analysis, it would depend on the emerging Nigerian 
entrepreneurial class to acquire control, if they wish through 
skillfully developing their technological and managerial know how, 
understanding the rudiments of corporate control structures and 
mechanisms, and most important, developing a kind of 
entrepreneurial behaviour pattern that places greater emphasis on 
innovations and successful operations of businesses to attain 
national goals, than a steady rush to quick wealth. 


Whether this will succeed will also depend on the formulation of an oil policy 
which is sufficiently clear and flexible to serve as guidelines for management 
decisions.'** De facto control of the oil industry hinges upon the capacity of 
the government to create a comprehensive system of management control by 
Nigerians. Unless this is done, it remains of secondary importance whether the 
government acquires majority equity shares in the Nigerian subsidiaries of the 


lOCs. 


petroleum operations. In addition, under paragraph 29 of the Regulations, the petroleum operator has an 
obligation to report on the training programme and Nigeranization at or about the end of June or 
December each year. The Minister may revoke a licence and/or lease for failure to comply with the above 
provisions. See paragraph 24(1)(b) of the Act. It has been argued in section 2.2.f. above, that the 
effectiveness of this power of revocation is in doubt. The government should be directly involved in the 
training of Nigerian personnel in all phases of petroleum operations. The Petroleum Training Institute in 
Warri must be strengthened in order for it to be able to effectively undertake this role. In addition, the 
government must undertake the training of Nigerian personnel abroad. 


'33 Kachikwu, supra, note 13 at 178. 


'4 Asante & Stockmayer, supra, note 107 at 61. 
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Chapter 3 
ACQUISITION OF OIL RIGHTS UNDER CONTRACTUAL JOINT VENTURES 
3.0. Introduction 

In the preceding chapters, we examined the different modes of 
acquisition of oil rights by the international oil companies (l1OCs) under the 
repealed Mineral Oils Ordinance of 1914 and the changes introduced by the 
Petroleum Act of 1969. In this chapter, we shall critically inquire into the 
different modes of acquisition of oil rights by the 1|OCs under contractual joint 
ventures. These contractual joint ventures consist of the production sharing and 
service contracts. 

In the first section, we briefly examine the choice of legal framework 
available to an oil producing country (HC) wishing to undertake the exploration 
and exploitation of its oil resources. Such an exercise is necessary because it 
provides a basis for comparison of the relative merits of acquisition of oil rights 
under a petroleum code, such as the Petro/eum Act of 1969, with acquisition 
of oil rights under contractual joint ventures. 

In sections two and three, we analyze the basic features of the 
production sharing and service contracts respectively. Where necessary, 
reference will be made to the different modes of acquisition of oil rights by the 
1OCs under contractual joint ventures in other countries, particularly in OPEC 
member states. This comparative study will, thus, enable us to assess the 


Nigerian production sharing and service contracts and make recommendations 


; 7 : 

0 i Aw TiTh WK A, iA) 7 VARI Nene RHOtesO 40 
rir 

| ib @6; hewitt ’ eranls erst eoaTg wil ra —- 


i 2) SR ers 6 ; “il alive ise) i) neniaupee 


- 
a 


+ 


’ nts) 0 Aswln oceemokanw famille 


47 tre STE! te oo oem wD ieenes ‘Daleage 


PZ Tae | Oe Site. gn Toes Le tot oounbey 


Wh” Be ray T4 Weer tee) )~ 2 soul? ,eousinev 


gtoenines ealvnee. 
‘Mu rere iai) aff at 


aby weeny, @2Y07N) OF Mare? 'h, i) Thal 3 gre leatg O74 oO elausitew : 
i ' 7 


; . is 
er De aL) pipet, o4 ed 2 eget Ao eft Yo NONE HigAs be 


Pelvis ye ‘ i/rmegianarnwit i? ai ad «ents 4 


4 o —_ - 7 
Ww IPT hima uP ae owe sein Gyn tag 6 = 18) my 
rv } h \e canuress eel W a _ 


hy ewieal Sad ger tevend ae ‘tin ode anoitane 


-* 
ca jody New tie Wauscce, fe | ‘T) (impr 
* a 7 
: 7 bes a] D)/ , ibeait ani at = icy ier a At +e ; ve 


ou) - = i) ch wide \aiail den ~ 

7 _ a - 

— ndeimari9 we paddled inst 
- F _ 


- 


_ > 


LE: 


for their improvements. 

In the concluding section of this chapter, we shall look into the problem 
of contractual stability in international oil contracts. By so doing, we highlight 
the importance of renegotiation clauses, not only as a mechanism for preventing 
conflict between HCs and !OCs, but also as a means which could assist HCs 
to achieve their objectives. Finally, we argue that the rights acquired by the 
lIOCs under the different modes of acquisition of oil rights can be adjusted when 
circumstances change in the oil musty: 

3.1. Choice of Legal Framework 

A HC seeking to develop its oil resources must determine the structure 
under which it plans to foster their exploration and exploitation.' The 
development of new forms of arrangements presents HCs with a range of 
choice. In making its choice, a HC must: 

Look beyond symbols to the specific provisions and mechanisms 

which make up the total package and assess how effectively 

these serve the interests which are to be secured. 
Several structures exists for the acquisition of oil rights for the exploration and 


exploitation of oil resources. These are: 


3.1.a. The "Fixed Content System”? 


' See K.W. Blinn, et al /nternational Petroleum Exploration and Exploitation Agreements - 
Legal, Economic, and Political Aspects (New York: Barrows Co., Inc., 1986) at 3. [Hereinafter 
Blinn). 


2k. Hossain, Law and Policy in Petroleum Development (London: Frances Pinter (Publishers) 
Lbtds 1979):ata 73: 


3 Blinn, supra, note 1 at 34. 
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Under this system, the legislation fixes in advance conditions under 
which rights to explore for and/or exploit oil resources may be granted under 
standard form licences or leases.* The principal advantage of the "fixed 
content system” from the point of view of the HC is that the terms, in particular 
fiscal terms fixed by legislation, can be varied by subsequent legislation.° For 
example, in a study of Canadian petroleum legislation, Thompson observed 


that:® 


The oil producing jurisdictions in Canada have developed a legal 
mechanism for controlling oil agreements, so that the relation 
between the government and the oil company can be made 
responsive to changes which the public interest dictates. This 
mechanism is a clause in oil agreements requiring the oil company 
to accept as binding all legislative and regulatory changes which 
may be enacted or promulgated from time to time in the future. 


It was this mechanism that enabled the province of Alberta in the early sixties 
to respond to changes in the environment in the oil industry by resorting to 


legislation to alter existing petroleum development arrangements.’ The Alberta 


4 Hossain, supré note 2 at 100. 


Sybigarat 1 O2eA good example of this can be seen in Nigeria where the fiscal terms 
originally fixed by the Petro/eum Profits Tax Act of 1959 has constantly been amended. See 
Petroleum Profits Tax Act 1959 (as amended). Today however, the taxes payable by the l|OCs 
are computed under the revised memorandum of understanding (MOU) between the Nigerian 
government and the IOCs. 


5 ALR. Thompson, "Sovereignty and Natural Resources - A Study of Canadian Petroleum 
Legislation” (1967) 1 Val. U.L.Rev. 284 at 290, referred to in Hossain, /bid. at 103. 


7 Hossain, /bid. at 104. This same provision is currently in use in Alberta. For example, a 
standard petroleum and natural gas lease or licence granted by the government contains the 
following provisions:(1)In this licence, a reference to the Mines and Minerals Act or to any Act 
of the legislature of Alberta....shall be construed as a reference to (a) that Act, as amended 
from time to time,(b) any replacement of all or part of that Act from time to time enacted by 
the legislature, as amended from time to time, and (c) any regulations, orders, directives....from 
time to time made under any enactment referred to in....(a) or (b), as amended from time to 
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Mines and Minerals Act was amended in 1962. The term of renewal of existing 
leases were changed to ten (10) years in place of twenty one (21) years and 
drilling commitments were to be enforced over five (5) years instead of one (1) 
year.® 

In addition, the "fixed content system" would seem to have the 
advantage of giving assurance of equal treatment to all licensees or lessees 
and, therefore, give the impression that the terms are not negotiable.? This 
would give the HC a stronger hand when discussing the terms or aeneltiane 
with the l1OC.'° However, the rigidity of the "fixed content system" may make 
it difficult to attract |OCs to an exploratory programme. This is because the lack 
of flexibility may lead to a situation where standards may be set which are too 


high or are set too low and, thus, defeat some of the important objectives and 


time (Change of law clause); and (2) the licensee or lessee shall comply with the provision of 
(a) the Mines and Minerals Act, and (b) any other Acts of the legislature of Alberta that affect 
the rights and obligations of the licensee or lessee of petroleum and natural gas (Compliance 
with law clause). In Nigeria, a provision to the same effect can be found in the various forms 
of contractual arrangements, e.g. c/ause 15 of the production sharing contract between the 
Nigerian National Petroleum Corporation (NNPC) and Ashland Oil (Nigeria) Company (AON), 
which provides that: "No term or provision of this contract....shall prevent or limit the 
government of Nigeria from exercising its inalienable rights.” 


8 Hossain, ibid. See also the Nigerian Petro/eum Act of 1969 which repealed the Mineral Oils 
Ordinance of 1914 and reduced the term of oil mining leases from 30 years (onshore) and 40 
years (offshore) to 20 years. Oil mining leases granted prior to 1969 were however not 
affected. See section 2.2.g. of chapter 2. 

2 Blinn, supra, note 1 at 34. 


10 Ibid. See also Hossain, Supra, note 2 at 107. 


at | ; | 
-. 


ae : avell : 
greaics Ve la ywerter tty Trent ail Soe? A) babnewie a At 


hrm crane (72) oreo oriole tower WeLeeneY iOti ne atisulel 


iY geed hein cma oF gee araprnrenman, 


; ' wet “hlévg folic Seen”. Oe roi al 
: 3 


atime lauan ta poeta grees 10-966 
af 4) paely ooleens or Gr ev eraletactt 0 


ids anton cure o GO) eet evig Diam 


‘ 


“4 «4 aT iad bal ra i V7eee ies (4 8 wrt tiv : 
| < . , p* ae 7 2 0)) taatiie | : Poti al } 
. j hs p Jee Gt bem! vats vittigingl? ta: 


Se ik aya iat. wot Ate eval 44 ow 10 rigle 


4 
——— I — 
i % if = a ; TTT vy j i ee ea) oh \ 
rsetey 9 : ong” non 1 i bariarUtd Tie) OME 


wtiad ij op warn, Ba > hiheg 9 day Ga wt « <7 era 
Me Gap ine OS 6 nena fo: ie oh 2° Ohbyime @ amagil 3 

- eD.(2OKVe9 AQINVE Mis imiierwig @) Av T!, eae ane | geieepeemyeta « : 

am lanes a 


eA, "if ( ~@ ; i : ny che Tam VALS fu 
qT 1 | femme, Cie. Te 41 hi ecneieyD 
* MfViga! pi cae 60 pad 
se 


awe oA a Te ws e' ; i bay? @ aes >. 99 a Pw - : a 
@ are ia an Ary a ‘Aled, ve | al tence S- oa tad 


eae 
eat ry wert ema Ge) qi @e ba eS ‘wane yi US} a2. 


76 


interests of the HC.'' Also, as Alberta shows, the "fixed content system” is 
not really fixed, and may, therefore, create the risk that the |OCs will be bound 
to more adverse terms in the future. 
3.1.b. The “Agreement System” '7 

Under this system, there is no legislative authorisation, or the legislation 
is of a very general nature, and it is left to the government, through its state- 
owned oil company, to grant rights to explore for and/or to exploit oil resources 
on the basis of individually negotiated agreements.'* Although these 
individually negotiated agreements may provide the maximum degree of 
flexibility to the HC during the negotiation stage, it may prove difficult for the 
HC to change the terms and conditions stipulated in the agreement after it has 
been signed. '* 
3.1.c. The "Flexible System” (or Hybrid System)'® 

Under this system, the legislation lays down general guidelines and 


conditions which must be satisfied by applicants seeking to acquire exploration 


') Blinn, ibid. and Hossain, ibid. See also S.K. Date-Bah & M. Rahim, "Promoting Petroleum 
Exploration and Development: Issues for Government Action” in K. Khan ed., Petroleum 
Resources and Development - Economic, Legal and Policy Issues for Developing Countries 
(London: Belhaven Press, 1987), 93 at 95. 


12 Blinn, ibid. 

13 Hossain, supra, note 2 at 101. 

14 Blinn, Supra, note 1 at 34. In Nigeria, however, as a result of the good relationship 
between the government and the |OCs, contractual flexibility has been achieved through the 
process of renegotiation. See memorandum of understanding (MOU) and OPEC Declaratory 


Statement of Policy of 1968 (Resolution XVI.90), infra, notes 46 & 149. 


15 Blinn, ibid. 
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rights, but provides for certain important terms and conditions to be settled by 


negotiation.'® 


It is evident that the "flexible system", which combines 
elements of both the "fixed content system” and the "agreement system”, is 
increasingly being used by several countries.'’? This does not mean, however, 
that a "fixed content system” under a legislation will not yield results as good 
as those that occur under the "flexible system.” On the contrary, in countries 
with a strong and efficient institutional framework, backed by clear and 
carefully devised objectives and strategy, the distinction between the two 
systems might be negligible.'® This is because a country with a "fixed content 
system” may have well-defined objectives set out in its energy policy, which 
enables it to maintain a degree of flexibility in negotiating oil agreements with 
the |OCs. 

In Nigeria, although the Petroleum Act of 1969 falls within the 
framework of the "flexible system", there are other types of contractual 
arrangements under which oil rights could be acquired by the IOCs for oil 
exploration and production. Although similarly involving NNPC’s participation 


in some forms, they do not result in the grant by NNPC of oil exploration 


licences, oil prospecting licences or oil mining leases.'? These other forms of 


16 Hossain, supra, note 2 at 101. The repealed Minera/ Oils Ordinance of 1914 fell within 
the framework of the flexible system. 


17 Blinn, supra, note 1 at 34 and Date-Bah & Rahim, supra, note 11 at 96. 
18 Date-Bah & Rahim, ibid. 


19 G_ Etikerentse, Nigerian Petroleum Law (London: Macmillan, 1985) at 42. 
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arrangements for the acquisition of oil rights by the lOCs, fall within the 
framework of the "agreement system.” They are the production sharing and 
service contracts. 

As mentioned in chapter 1, in 1972, the federal government of Nigeria 
reserved all rights to explore for and produce mineral oils and natural gas in 
Nigerian territory for the NNPC with the exception of those areas in which there 
were subsisting grants of petroleum rights. The areas reserved included areas 
subsequently surrendered, eauauished or forfeited to the government. The 
NNPC (formally known as the Nigerian National Oil Corporation) under section 
3 of the Nigerian National Oil Corporation Decree 1971, is authorized to "enter 
into contracts or partnerships with any company, firm or person which in the 
opinion of the corporation will facilitate the discharge of its duties under this 
Decree.” Consequently, the NNPC has the right, power and authority to enter 
into contractual joint ventures with the lOCs in respect of areas not covered by 
existing oil rights. In furtherance of this power, the NNPC has entered into 
several contractual joint ventures with the |OCs. These contractual joint 
ventures are the modern modes by which oil rights could be acquired by the 
1OCs. Unlike the oil exploration licences, oil prospecting licences and oil mining 
leases which could be obtained by an application to the Minister of Petroleum 
Resources,*° the production sharing and service contracts are open to public 


bidding when announced by the NNPC. In sections two and three, we shall 


20 See section 2.2. of chapter 2. 
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79 
discuss the basic features of these contractual joint ventures. 
3.2. Contractual Joint Ventures 
It was the quest for control and increased financial returns on the part of 
HCs, that gave rise to new varieties of contractual arrangements under which 
oil rights could be acquired by the IOCs.*' These arrangements represent a 
substantial departure from the framework of acquisition of oil rights under the 
Petroleum Act of 1969. The common feature of these new forms of contractual 
arrangement is that they affirm the status of the HC as the "undisputed owner 
of the natural resources to be developed."** However, according to 
Asante:*° 
Notwithstanding the undoubted political significance of ownership, 
some commentators have suggested that the functional 
implications of the new forms of contractual arrangements are not 
markedly different from those of a concession. 
The truth of this assertion can only be determined after an examination and 
assessment of these new forms of contractual arrangements by which oil rights 
could be acquired by the IOCs and it is to this that we now turn. 
3.2.a. The Production Sharing Contract (PSC) 
The PSC represents one of the modes by which an IOC can, through 
21 S.K.B. Asante, "Restructuring Transnational Mineral Agreements” (1979) 73 American 
J.I.L. 335 at 359. See also R.F. Mikesell, Petroleum Company Operations and Agreements in 
the Developing Countries (Washington, D.C.: Resources for the Future, Inc., 1984) at 25, where 
the the author submits that these new forms of contractual arrangements are the result of 


strong political antagonism towards |OCs brought about by the new ideology of permanent 
sovereignty over natural resources. 


22 Asante, /bid. 


23 Ipid. at 360. 
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agreement, acquire oil rights for exploration and production of oil. This form of 
contract, which was first pioneered in Indonesia in 1967, is a relatively new 
legal instrument for defining the relationship between HCs and |1OCs.?* This 
contractual structure, while it has evolved to take into account the particular 
circumstances of the venture concerned and to keep pace with the development 
of relationships between HCs and IOCs, has nevertheless retained its basic 
features.7° These features include:*° 

(i) The lOC is appointed by the HC as contractor on a Certain area; 

(ii) the 1|OC operates at its sole risk and expense under the control of the 

HG; 

(iii) the production, if any, belongs to the HC; 

(iv) the l|OC is entitled to a recovery of its operating costs out of the 

production from the contract area (referred to as "cost oil"); 

(v) after recovering its operating cost i.e. "cost oil", the balance of 


production (referred to as "profit oil") is shared on a pre-determined 


24 Blinn, supra, note 1 at 69. A production sharing contract bears some resemblance to a 
farmout arrangement. In a typical farmout arrangement, a lessee contracts to transfer acreage 
to a company if the company drills a well. Once payout occurs and the driller recovers all the 
costs of drilling the well, the driller and the lessee share the proceeds of production on a 
predetermined formula. See E.E. Smith & J.S. Dzienkowski, "A Fifty - Year Perspective on 
World Petroleum Arrangements” (1989) 24 Texas I.L.J. 13 at 37 n.174. For a study of 
Canadian farmout agreements see A.R. Lucas & C.D. Hunt, Oi! and Gas Law in Canada 
(Toronto: Carswell, 1990) at 145-161. 


25 Blinn, ibid. See also K. Khan, "Petroleum Taxation and Contracts in the Third World - A 
Law and Policy Perspective” (1988) 22 J.W.T.L. 67 at 83-84 and Mikesell, supra, note 21 at 
28. 


26 Blinn, ibid. at 69-70. 
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percentage split between the HC and the IOC; 

(vi) the |OC’s income is liable to taxation; and 

(vii) the equipment and installations are the property of the HC, 

either at the outset or progressively in accordance with the 

amortization schedules. 

The Nigerian PSC differs in certain respect from the standard PSC which 
was pioneered in Indonesia. Its basic features will be considered in the following 
section. 

3.2.b. The Nigerian Production Sharing Contract (PSC) 

Presently, the only example of a PSC in Nigeria is the one between the 
Nigerian National Petroleum Corporation (NNPC) and Ashland Oil (Nigeria) 
Company (AON), the Nigerian subsidiary of an American company.?’ Although 
the contract was signed on the 12th of June 1973, its effective date was 1979 
and it extends for a duration of twenty years. No explanation was given as to 
why the effective date was 1979 instead of 1973, the date the contract was 
signed. The principle features of the NNPC-AON production sharing contract 
include the following: 
3.2.b.i. Rights and Obligations of AON under the PSC 

The position of AON under the NNPC-AON production sharing contract 
is defined by a set of obligations and rights which are included in the PSC. The 


most important of these are: 


27 See Basic Oil Laws and Concession Contracts South and Central Africa, (Original Texts), 
Supplement Nos. 51-55 (1978-1979). 
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(a) Operating Costs 

Clause 1 provides that AON shall bear the risk of operating costs required 
in Carrying out petroleum operations in the contract area. This clause, thus, 
imposes an obligation on AON to furnish the entire money for the costs 
involved in exploration, drilling, production and the day-to-day operation of the 
PSC joint venture.*® In addition, AON is required to provide the technical 
expertise for the performance of the work programme.*? 
(b) Reimbursement of AON’s Operating Costs and Sharing of Profits 

The reimbursement of AON’s costs incurred on behalf of the joint venture 
operations is dependent on the production of petroleum in commercial quantity 
which will be sufficient to compensate AON for its operating costs.°° The 
operating cost recoverable by AON out of the available oil is known as "cost 
oil.” Under clause 6 of the PSC, AON is entitled to recover not only its 
operating costs but also interest costs on funds borrowed to conduct petroleum 
operations. This is fixed up to a maximum of forty per cent (40%) per annum 
of available crude oil. Any unrecovered operating costs from previous years are 
carried forward until fully recovered by AON. 

Fifty five per cent (55%) of the remaining sixty per cent (60%) after 


allocation of "cost oil” to AON, shall be allocated to AON and the net realized 


28 Etikerentse, supra, note 19 at 42. 
29 Ibid. 


30 ibid. Under Clause 1(g), commercial quantity is defined as "the capacity to produce at 
least 10,000 barrels per day of crude oil from the contract area.” 
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price received for such "tax oil” shall be applied by AON towards payment of 
petroleum profit tax payable for the production. The balance of the available 
production after the allocation made for "cost oil" and "tax oil” is termed "profit 
oil.” Of this "profit oil", NNPC shall be entitled to take and receive sixty five per 
cent (65%) and AON shall be entitled to take and receive thirty five per cent 
(35%); provided however, that when daily production of available crude oil from 
the contract area exceeds fifty thousand (50,000) barrels per day, the 
participating interests which shali apply Shell be NNPC seventy per cent (70%) 
and AON thirty per cent (30%) of the five per cent (5%) "profit oil.” 

This cost recovery provision, which is also a feature of the standard PSC, 
is particularly attractive to the lOCs. It enables the |OCs to obtain a quick pay- 
out of forty per cent (40%) of the oil towards reimbursement of exploration, 
development and other operating costs they have incurred.*’ On the other 
hand, a HC might regard the forty per cent (40%) cost recovery as excessive. 
For example, in response to the 1973 oil price increase, Indonesia sought 
alteration in the contractual terms with the |OCs, so that the existing cost 
recovery allowance of forty per cent (40%) would be reduced to twenty five 
per cent (25%), and the ratio in which the remaining production would be 
shared between the government and the company would be altered from 


60%/40% to 85%/15%.°* The |OCs reacted adversely to this change and 


31 Hossain, supra, note 2 at 148. 


32 Ibid. at 104. 
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undertook hardly any new exploration, until the proposed amendments were 
substantially modified.** 
(c) Payment of Taxes 

The first PSC negotiated in Indonesia did not provide for the payment of 
income tax by lOCs.** However, this has changed and IOCs operating in 
Indonesia are liable to a forty five per cent (45%) tax on their income arising 
from operations.*° Under the NNPC-AON production sharing contract, 
petroleum profit tax of fifty five per cent (55%) is paid from the available crude 
oil after the deduction of AON’s "cost oil." This is referred to as "tax oil." The 
"tax oil” is made up of the tax payable by the NNPC and AON. This is allocated 
to AON and the price realized after the sale of "tax oil" shall be applied by AON 
towards the payment of petroleum profit tax payable for the production. Any 
additional amounts of petroleum profit tax due after application of the fifty five 
per cent (55%) for "tax oil", shall be paid by NNPC and AON in proportion to 
their participating interest shares at the time such additional amount of 
petroleum profit tax is payable. It has been observed that for administrative 
convenience AON in practice also pays, on behalf of NNPC, the taxes and 


royalties payable by NNPC in respect of NNPC’s share of the joint venture 


33 pid. at 149. 
34 a: 
Blinn, supra, note 1 at 77. 


35 Ibid. See section 3.2.b.i.(b) above on the percentage split between the Indonesian 
government and the |OCs under a PSC. 
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production.°° 

In Libya, income tax is not imposed under a PSC, but the share of 
production retained by the national oil company (NOC) is as high as eighty one 
per cent (81%) against nineteen per cent (19%) for the IOC.°” There is 
however, no practical significance whether the tax is included in the HC’s share 
of "profit oil” or paid by the 1OC.*® The mechanism adopted depends on its 
political and administrative convenience for the HC.°° 
(d) Control and Management of Operations 

The management provisions in the Indonesian PSC were regarded in the 
late sixties, when it was first introduced, as "a radical departure from 
conventional arrangements existing in other parts of the world, for it asserted 
that Pertamina (the national oil company) shall have and be responsible for the 
management of the operations contemplated", while the contractor would be 
responsible to Pertamina "for the execution of such operations.”"*° 

This provision is absent in the NNPC-AON production sharing contract. 
It appears, therefore, that the ultimate responsibility of control and management 
of petroleum operations is vested with AON. Although such a management 


clause has never been enforced under most PSCs, since it is difficult, in 


36 Etikerentse, supra, note 19 at 43. 
37 Blinn, supra, note 1 at 77. 

38 Ibid. 

39 Ibid. 


40 Ibid. at 78. See also Hossain, supra, note 2 at 140. 
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practice, to separate the overall management of operations from their day-to- 
day conduct, especially where only one party (the |OC) bears the financial risk 


of operations,*' 


its absence from the NNPC-AON production sharing contract 
Calls into question the government’s objective of ultimately securing the overall 
control and management of the oil industry. 
(e) Work Programme and Expenditure 

Under clause 4 of the NNPC-AON production sharing contract, AON shall 
within three months after the effective date (subject to any necessary 
extensions granted by NNPC), commence seismic investigations in the contract 
area and thereafter shall commence drilling operations in accordance with sound 
international petroleum exploration practice. In addition, if geological conditions 
warrant, AON shall commence drilling operations not later than eighteen months 
after the effective date of the contract. AON shall also within one month after 
the effective date and thereafter at least two months prior to the beginning of 
each year prepare and submit for approval to NNPC, which approval will not be 
unreasonably withheld, a work programme and budget for the contract area. 
Any revision of the work programme and budget proposed by NNPC must be 
done within thirty days after receipt thereof. If NNPC fails to advise AON of any 
revision to the work programme and budget, it shall be deemed to be approved. 

In relation to expenditure, clause 4 also provides that the amount to be 


spent by AON in conducting petroleum operations in the contract area during 


41 Blinn, ibid. and Hossain, ibid. 
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the first two years, shall in the aggregate be not less than the equivalent of five 
million, five hundred thousand United States dollars (U.S.$5,500,000). Such 
amount to be prudently expended by AON with the concurrence of NNPC. It 
would, however, be very difficult for the NNPC to monitor the costs being 
incurred because the level of expenditure might be affected by inflation.*” 
(f) Marketing of Available Oil 

Under clause 6 of the NNPC-AON production sharing contract, AON has 
the right to sell on behalf of the joint venture the quantity of the available 
production made up of:*? 

(a) "Cost oil.” 

(b) "Tax oil.” 

(c) AON’s "participating interest.” 

(d) NNPC’s "participating interest.” (on request by NNPC). 

Control over marketing acquires importance in relation to pricing and the price 
of oil is relevant for the computation of the government’s share of profits and 
other dues.** If the price of oil in the world oil market drops, the realized price 
from the sale will also drop and the government’s share from "profit oil" as well 
as taxes and other dues payable to the government will decrease.*° In 


addition, there will be no incentive on the part of the |OCs to carry out any 


further exploration activities. This is because whenever the price that the |OCs 


42 Hossain, /bid. at 141. 
43 Etikerentse, supra, note 19 at 43. 
44 Hossain, Supra, note 2 at 117. 


45 Ibid. 
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obtained from the market was lower than the official selling price, the 
companies were taxed on the official selling price. This meant that the l|OCs 
paid more tax than would have been due had the computation of tax been 
based on the actual market price and not on the official selling price. This 
reduced their profit margin. It was this unhealthy situation that led to the 
memorandum of understanding (MOU) between the Nigerian government and 
the |OCs.*° 

Under clause 7, if a more fevatrenls bona fide price is available to NNPC 
than to AON for the amount of "cost oil" or "tax oil", NNPC shall advise AON 
in writing and, within ten days after the receipt of such advice from NNPC, 
AON shall notify NNPC regarding AON’s intention to meet the more favourable 
price. In the absence of such notice from AON, NNPC shall market the said 


lhe 


amounts of "cost oil" or "tax oil." 
(g) Training of Nigerians 

Under clause 5(1)(h), AON is required in implementation of work 
programmes and in accordance with the contract to prepare and carry out plans 
and programmes for industrial training and education of Nigerians for all job 


classifications with respect to petroleum operations in accordance with the 


Petroleum Act 1969. In addition, under clause 12, AON shall within two 


46 The 1986 MOU came into effect on 1st January 1986 and was amended in May 1991. 
It fixed a notional price (generally referred to as "posted" prices) as the basis for realisation of 
taxes and other dues payable to the government. The MOU therefore acts as an insurance 
against low profits and additional chargeable tax does not occur under the MOU. See Mikesell, 
Supra, note 21 at 26-27 and also Petroleum Taxation Legislation Report No. 138, 
September/October 1991 at 52. 
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months after the effective date and after consultation with NNPC submit a 
detailed programme for recruitment, and within four months submit a training 
programme for Nigerians in the conduct of all petroleum operations. 

The main objective of these provisions concerning manpower training is 
to enable Nigerians to control and operate all phases of the oil industry. 
However, this obligation has not been vigorously pursued by the NNPC and the 
lOCs. The training of Nigerians in petroleum technology is one of the most 
complex issue confronting the country. Since the |OCs are the principal agents 
for conveying petroleum technology, the question has arisen as to whether 
Nigeria should rely exclusively on the 1OCs for the training of Nigerians in 
petroleum technology or whether it should make efforts, devise programmes 
and create arrangements which would lead to the development or acquisition 
of petroleum technology.*”? There is no doubt that if the objective of the 
Nigerian government in exercising de facto control of the oil industry is to be 
achieved, the government must be involved in the training of Nigerians in 
petroleum technology. Another reason for the lack of success in the training of 
Nigerians in petroleum technology can be traced to the sophisticated and 
Capital-intensive nature of petroleum technology, which becomes obsolete so 


quickly, because of the fast changing nature of the industry and the need to 


47 kK. Khan, "The Transfer of Technology and Petroleum Development in Developing 
Countries: With Special Reference to Trinidad and Tobago” (1986) 4 No. 1 J.E.N.R.L. 10 at 10. 
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find new ideas to deal with these changes.*® 

It must now be recognized that the ability to develop or acquire 
petroleum technology does not lie solely with the l|OCs. Petroleum technology 
can only be developed or acquired through the process of training and adequate 
exposure to it. These provisions on the training of Nigerians in petroleum 
technology will have little effect no matter how stringently they are worded.*? 
The primary objective which would prove beneficial in the long run is the 
development or acquisition of petroleum technology. Permanent sovereignty 
over its oil resources can only be attained by the Nigerian government through 
the development or acquisition of petroleum technology so as to be able to 
control operations in the petroleum industry directly.°° A country that cannot 
boast of having the technology necessary for running its oil industry can hardly 
lay claim to permanent sovereigrity over its oil resources. 

It is also worrisome to note that Nigeria, with a daily average production 


of 2 million barrels of oil per day has no energy policy.°' This has contributed 


POY, Alegimenien, "Issues in the Acquisition of Petroleum Development Technology for 
Third World States” OPEC Review Vol. XV, No.2 Summer 1991, 123 at 123. 


43 Y_ Omorogbe, "The Legal Framework for the Production of Petroleum in Nigeria” (1987) 
5 No. 4 J.E.N.R.L. 273 at 288. 


50 Ibid. at 287-288. 


51 The average daily production for the year 1990 totalled 1.83 million barrels of oil as 
distinct from the OPEC quota of 1.61 million barrels of oil. Source: National press briefing by 
the Minister of Petroleum Resources on the activities of his Ministry for the year 1990, 
published in The Guardian Newspaper, May 1, 1991. In the second quarter of 1992 the daily 
productive capacity rose to 2 million barrels of oil. See (1992) June 1-7 West Africa Magazine 
at 927. 
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to the lack of technological capability to run its oil industry. Any reform must, 
therefore, start with the formulation of a national energy policy.°* Such a 
policy should provide for: 
(i) The training of Nigerian personnel in the various aspects of 
petroleum technology;>* and 
(ii) the "Simple rationalization or scientific management” using the skills 
acquired in (i) above.°* This would involve the "rearrangement of prior 
knowledge" (i.e. adopting known ideas or methods in new 
combinations).°° 
It is this "rearrangement of prior knowledge” that would eventually lead to the 
development or acquisition of petroleum technology. This process of 
technological innovation involves borrowing, adapting and experimenting with 


ideas already present in our fund of scientific knowledge. °° 


52 A. Adams, "Setting the Ground-rules for a Viable National Energy Policy” (1988) 
December/January OPEC Bulletin at 6. 


53 Khan, Supra, note 47 at 22. 


54M. De Chazeau and A.E. Kahn, Integration and Competition in the petroleum Industry, 
Petroleum Monograph Series, Vol. 3 (New Haven: Yale University Press, 1959) at 281. 


5° DN, Alleyne, "State Petroleum Enterprises and the Transfer of Technology” in United 
Nations ed., State Petro/eum Enterprises in Developing Countries (New York: Pergamon Press, 
1980) at 112. 


56 Ibid. 


rs _ . ; 
— } 
_ : 7 : 
f is 
ry i ; - Po 


— 


Ba cervatins GHA. (ft? vQw Rg em aay an piheeyaat i Sales e 


2 
Jt 
y 


a : ey Peirce) YH, in. ¢ ready giao s/Hrisl af ne — 


0” ou: VA wivorte ylor 
a - 
Ean? A aT i ve 


ri , fpuiet rier rretactivel ed) 
7 he! 


ont Sibirvrs®, 1awialle ante ayrriB* ear (ij 


r A is ae ay ‘ } ob wren. ey)! — 


fp ots i> “agisatwiuns 


i Ve Tid 4 ad - 
- - 

Bs 80egrh ie a 

: yea aPisypar! i 1e>-93 arniayytia Trent” niily att 
wise rrr Oley et 


<4) oe avediavyorw ies IGtGnAy ; 


4 og? hiond cuted’ to bat ane ai pietey yoeade Saeee 


= 


ss 


sain %, i in » a \ oe”. rib FN 
a om sure 2 ins sven iiel 
= ww 7 


_ 


aise di-ale mag \f 


5 ae - - _&a = 


Het oti, eR lapelagn Gill ha quiteayDes) UM Pipa ood DD lap uote 
t ia G20! 6d PI) Tey «rivet yeairinl we a 


f mm oie 


; Gadeel a: tyqpycieb iol tn Advi? oft rae 
argh S:eraGia®, “nt ee tomy y 


* 


yr 


92 


Recently, the Minister of Petroleum resources in his press briefing 
said:°” 


The ministry, in consultation with appropriate agencies in the 
petroleum sector of the economy, has produced a draft policy for 
the industry.... The objective is to develop immediate and long term 
policies and pursue programmes that will enable our oil industry 
Survive and compete internationally. 


On training, he said: 

The ministry will continue to place emphasis on the training and 

re-training of its officers so that they will be in a position to meet 

the challenges of the highly dynamic industry. Towards this end, 

officials of my ministry are working on a comprehensive training 

policy....In the area of manpower development and technology 
transfer my ministry is initiating action on the review of the 
petroleum technology development fund (PTDF), which was 
established in 1973, by Decree No. 25 to accelerate the training 

of Nigerians in petroleum technology. 

While this statement addresses the issue of training, it makes no reference to 
the issue of "Simple rationalization or scientific management" referred to in (ii) 
above. 

It is of fundamental importance that Nigeria assumes the responsibility 
for its own technological advancement and should not solely rely on the |OCs 
for the training of Nigerians in petroleum technology. A national energy policy 
that fails to address this issue is not likely to succeed. In comparison with other 
oil producing developing countries, Nigeria is lagging behind. Although state 
participation in the oil industry has been achieved, the management and 


Hy Supra, note 51. See also M. Kassim-Momodu, "Petroleum - New Government policy” 


(1990) 8 No. 2. J.E.N.R.L. 149. The Petroleum Training Institute in Warri, Nigeria, provides for 
the training of Nigerians in the basics of Petroleum technology. 
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technical knowledge is still controlled by the lOCs. In Algeria, the "joint venture 
- project on line” approach which allows the state oil company to take an active 
part in its petroleum industry has led to the acquisition of petroleum 
technology.°®> The country can now boast of an exportable petroleum 
Capability and a domestic expertise in the industry. The Algerian state oil 
company (SONATRACH) now effectively controls its oil industry. Similarly, 
Brazil, Venezuela, and Indonesia have achieved successes in the acquisition of 
petroleum technology.~? 

It is, therefore, suggested that the NNPC should enter into bilateral co- 
operation and technical assistance agreements with these countries. The 
NNPC needs foreign assistance from these countries, which "can act as a 
catalyst to initiate and establish a base for research and training activities.”°' 
Unless there is an articulated energy policy along these lines, Nigeria would 


continue to depend on the |OCs for the technology required for the development 


of its petroleum industry. 


58 Khan, supra, note 47 at 23. 


59 Omorogbe, supra, note 49 at 287-288. 


6° Khan, supra, note 47 at 23. In 1989 the organisation of African Petroleum Producers 
Association was formed (APPA). Its main objective is to further mutual assistance and 
cooperation among member nations in all aspect of the petroleum industry. 


81 It has also been suggested, that state petroleum corporations should set aside part of 
their earnings for research, training and development of their industry. See Khan, /bid. In 
Nigeria, see the petroleum technology development fund (PTDF) set up by Decree No.25 of 
1973. 
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3.2.b.ii. An Assessment 

The PSCs are the result of efforts by HCs to modify the modes of 
acquisition of oil rights by the l|OCs and, above all, to find an alternative to the 
traditional concession agreement which would enable the HC to exercise more 
control over both petroleum operations and the ownership of production.® It 
is important to point out that in assessing the PSC, as well as other forms of 
contractual arrangements, under which oil rights may be acquired by the |OCs, 
One must look behind the forms and labels.°? The modern day PSC may not 
be at any higher scale of evolution than the traditional concession.®* The 
structure of the agreement must be assessed and it success depends on 
whether it secures the interests and objectives of the HC.°° Among the 
general objectives which a HC seeks to secure, the principal ones are 
maximisation of government revenue, control over operations, and development 


of national capabilities in the field of petroleum operations, so as not only to be 


able effectively to monitor operations, but also ultimately to undertake those 


62 Blinn, supra, note 1 at 79. 


83 Hossain, Supra, note 2 at 109. See also J.E. Attwell, "Changing Relationship between 
Host Countries and International Petroleum Companies” (1979-1980) 17 Houston L.R. 1015 
at 1015, where the writer submits that: "One must look at the substance of each agreement 
to determine the bottom-line financial benefits as well as the controls that are involved in the 
particular contractual arrangement chosen.” 


84 Hossain, ibid. See also Mikesell, Supra, note 21 at 136, where the writer argues that: 
"Model contracts employed by governments have frequently been formulated with a view of 
satisfying domestic ideological objections to foreign investment in petroleum production." 


85 Hossain, ibid. 
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operations directly.°° 
Although the conferral of ownership of petroleum and management 
responsibility on the HC’s national oil company is a marked departure from the 
management arrangements under the traditional concessions,°’ a HC may be 
divested of effective powers of control through transferring extensive powers 
of management to the |OCs.® In such a situation, the retention of ownership 
by the HC can be regarded as symbolic.®? Similarly, the effectiveness of these 
provisions relating to control and management may be undermined by the HC’s 
lack of managerial and technical skills.’° 
The NNPC-AON production sharing contract follows the Indonesian model 
in respect of such basic provisions as the fiscal regime, work obligations, 
etc.’' It has however, been described as "less ambitious, some would say less 
pretentious”, than the Indonesian PSC in terms of management and control.’? 


The NNPC-AON production sharing contract departs from the Indonesian PSC 


in entrusting management and operational responsibilities exclusively to AON. 


66 joid. at 111-112. 


87 Asante, Supra, note 21 at 364. As noted earlier in section 3.2.b.i.(d) above, under the 
NNPC-AON PSC, management and control of petroleum operations is undertaken by AON. 


88 Hossain, supra, note 2 at 111. 
69 Ibid. 
7° Asante, supra, note 21 at 366. 
7 Ibid. 


72 Ibid. 
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In functional terms this distinction may be less pronounced, but it may grant to 
the HC’s national oil company a greater leverage in insisting on a close 
inspection of all aspects of the operations of the |OCs, particularly the access 
to documents, reports, and data which would not have been possible under the 
usual reporting requirement.’? The NNPC-AON production sharing contract 
also departs from the Indonesian PSC in providing that "title to available crude 
oil allocated to each party should pass at the wellhead."’* Although this 
stipulation can be identified with the traditional concession regime, "technical 
Stipulations regarding the passing of title have little or no economic or functional 
significance."’° This is because the |OCs continue to exercise de facto control 
of the oil industry whether title to available crude oil passes at the wellhead or 
at the point of exportation. 

The PSC between NNPC-AON has also come under mounting criticism 
from the Report of the Crude Oil Sales Tribunal.’° The Tribunal was set up to 


probe the allegation of 2.8 billion naira missing from the accounts of the NNPC. 


73 Ibid. Under clause 14 of the NNPC-AON production sharing contract, NNPC’s officials are 
entitled to have access to account books kept by AON. There is however, no provision granting 
NNPC the right to have access to other documents, reports and data kept by AON. 


v4 Supra, note 27, clause 6(iv). 
75 Asante, supra, note 21 at 366. 


76 See also F. Sasegbon, "Current Development in Oil and Gas Law: Nigeria-With 
Comparative Analysis with other African Oil Producing Countries” (1981) 1 Energy Law 361 
at 371. The writer submits that: "After the operating company took its forty per cent (40%) of 
the proceeds for the amortisation of its investment and operating expenses....and after setting 
aside the fifty five per cent (55%) for the payment of....petroleum profit tax, the balance left 
was hardly anything to warrant the application of any ratio whether 35%/65% or 30%/70%". 
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The Tribunal in its report found no sum missing, but said:7’ 


The PSC certainly has no benefits whatsoever to the NNPC as it 
Stands today,...it seem too lopsided in favour of 
Ashland....Ashland has taken the NNPC and this country for a 
good ride in the implementation of this contract. 


The Tribunal concluded that the NNPC can, therefore, ill afford to continue this 
contract a day longer.’® It appears that the Tribunal was influenced in its 
Criticism by the percentages of available crude oil set aside for "cost oil” and 


tax oil", which are one of the highest seen in the oil industry. Although the 


percentages of available crude oil set aside for "cost oil" and "tax oil" are high, 


this does not justify the Tribunal’s criticism. Even if the percentages of available 


crude oil set aside for "cost oil" and "tax oil" were to be reduced, there would 


be no guarantee of de facto government control of the oil industry. 

Despite the above shortcomings of the PSCs, the lOCs prefer them, 
because they control their own share of the crude oil and, barring an election 
by the state oil company to take its share in kind, they control the destination 


of the HC’s share of oil.’? In addition, the |OCs have been able to enjoy price 


a7 Report of the Tribunal of Inquiry into Crude Oil Sales (1980) at 25, referred to in 
Sasegbon, ibid. at 377 n.26. 


78 Ibid. at 371. See also Y. Omorogbe, "Contractual Forms in the Oil Industry: The Nigerian 
Experience with Production Sharing Contracts” (1986) 20 J.W.T.L. 342 at 345, the author 
submits that the PSC has the following drawbacks:"(i) The percentage of petroleum set aside 
per cost recovery is one of the highest seen; (ii)the imposition of petroleum profit tax is unusual, 
and makes this PSC the one with the highest tax rate and allied to this is the fact that a 
percentage of production is set aside towards the payment of tax;(iii) the contractor, realizing 
that it is more beneficial can concentrate on producing one lucrative field, while slowing down 
exploration on other areas covered by the PSC; (iv)the contractor, since its expenses will be 
fully met, can afford to be wasteful or extravagant to the disadvantage of the HC; and (v)the 
contractor may earn windfall profits when there is a great increase in the price of crude oil.” 


79 Hossain, supra, note 2 at 157. 
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increases in the world oil market under the PSC.°° From the HC’s point of 
view, this is the main weakness of the PSC. 

Recent developments have, however, shown that the PSC can be 
improved by incorporating into it specific provisions to safeguard different 
interests which are inadequately secured in a standard PSC.®' For example, 
the “windfall profits” which the |OC may obtain as a result of price increases 
have been eliminated in Angola by the inclusion of "price cap” clauses which 
retain for the state any excess profit that may arise when an increase in crude 
oil prices exceeds the rate of increase in company cost.®* The problem of 
slow exploration by the |OC under a PSC could also be eliminated if the 
relinquishment clause, which, for example, in Nigeria is presently fifty per cent 
(50%) of the contract area after ten years (10 years), is reduced to fifty per 
cent (50%) of the contract area after five years. This will speed up the 
exploration activities of the 1OCs.°° Whether this will be acceptable to the 
lOCs is debatable. "It seems however that the problem lies not so much in the 


group of contracts known as PSCs, but in the variant which is presently in force 


8° ibid. See also Omorogbe, supra, note 78 at 371. 

81 Hossain, ibid. at 158. See also Omorogbe, /bid. at 347. 

oe Omorogbe, ibid. In Nigeria, if there is a sharp increase or decrease in oil price, the 
contract can be renegotiated with the |OCs. For an example, see the MOU, supra, note 46 and 


also OPEC Declaration, infra, note 149. 


ae Omorogbe, /bid. 
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in Nigeria."°4 

If the veil is lifted, it becomes evident that although the PSC may have 
secured for the government its objective of maximising its revenue from the oil 
industry, in terms of achieving the government’s objectives of de facto control 
of the oil industry and the development of national capabilities in the field of 
petroleum operations, it has failed. In the absence of de facto control of the oil 
industry by Nigerians, the compatibility of the PSC with the principle of 
permanent sovereignty over natural resources is highly in doubt. It is, therefore, 


misleading to conclude that the evolution of oil agreements from the traditional 


84 Vv Omorogbe, supra, note 49 at 281. The Model PSC of September 1990, issued by the 
NNPC differs from the NNPC-AON PSC. In respect of the recovery of operation cost and sharing 
of profit, it provides that the "cost oil” recoverable by the IOC shall be thirty per cent (30%), 
"tax oil” is fixed at forty per cent (40%) and the balance of thirty per cent (30%) shall be 
shared thirty five per cent (35%) NNPC, sixty five per cent (65%) IOC. Taxes due on the |OC’s 
share of sixty five per cent (65%) shall be paid by the IOC in accordance with the Companies 
Income Tax Act, and shall not under any circumstances be reimbursable to the IOC. This 
provision differs from clause 6 of the NNPC-AON PSC which has been the subject of criticisms. 
See Basic Oi! Laws and Concession Contracts South & Central Africa (Original Text), 
Supplement Nos.100-105 (1990-1991). In March 1991, the Nigerian government produced a 
confidential Model PSC. The 1991 Model has some substantial differences from the 1990 
Model PSC. The major changes are in respect of the recovery of operating cost and crude oil 
allocation. Article 8(i) provides: (a) Tax oil; to offset actual tax and royalty due, will be deducted 
in full in the relevant year. Government Agency shall take in kind, lift and dispose of tax oil and 
from the proceed pay royalty, petroleum profit tax and concession rentals. (b) Cost oil; for cost 
recovery purposes, operating cost will be recovered in the year of expenditure, while capital 
cost will be recovered in a minimum of 20 quarterly instalments. Contractor shall take in kind, 
lift and dispose of cost oil and from the proceeds pay all operating cost. (c)Profit oil; crude oil 
after deduction of royalty, petroleum profit tax, concession rental and cost recovery. Profit oil 
for the Niger Delta area in the south of Nigeria, will be shared between the parties as follows: 


Production level Percentage split: Government Agency/Contractor 
0 - 30,000 BOPD 60/40 
Next 20,000 BOPD 62/38 

Over 50,000 BOPD 65/35 


The percentage split for offshore and frontier areas are different. See Basic Oil Laws and 
Concession Contracts, South and Central Africa, (Original Text), Supplement No. 107, 1991. 
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concession regime of the repealed Mineral Oils Ordinance of 1914 to PSC has 
led to the attainment by the government of its objectives. The problems of de 
facto control and national development, which persisted under the traditional 
concessions, can still be identified with the PSC. 

3.2.c. The Service Contracts (SCs) 

The !OCs can also acquire oil rights by entering into SCs with the HC. 
The SCs first came into existence in the late 1960s between HCs and IOCs 
desiring to gain access to relatively assured supplies of crude oil.° It is only 
recently that these contractual arrangements have gained currency in the wake 
of the development of the so-called "Brazilian Risk - Service Contract.”®® 
Under a service contract, the HC hires the services of an l|OC, which assumes 
the legal status of a "contractor."®” Thus, the contractor is not a concession 
holder or partner, but merely a hired agent. Service contracts are similar to 
PSCs. The main difference lies in the mechanism for the recovery of costs and 
the remuneration of the contractor.®® Its main features include:°° 


(i) The national oil company is the sole owner of the petroleum 


discovered and the role of the IOC is limited to making available 


85 Blinn, supra, note 1 at 82. 


86 bid. On Brazilian Risk-Service Contract see J.S.C. Neto, "Risk-Bearing Service Contracts 
in Brazil” (1985) 3 J.E.N.R.L. 114. 


87 Ibid. See also Khan, supra, note 25 at 84-85. 


88 Asante, supra, note 21 at 360, Sasegbon, supra, note 76 at 371 and K. Adeniji, "State 
Participation in the Nigerian Oil Industry” (1977) 11 J.W.T.L. 156 at 170. 


89 Blinn, supra, note 1 at 88-90. 
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its financial and technological resources; 

(ii) all risks and investments are placed on the lIOC, which provides 

the capital for exploration and exploitation. This means that, 

unless oil is found in commercial quantities, the IOC will not be 

reimbursed for the expenses it has incurred in its unsuccessful 

search for oil; 

(iii) upon the completion of the development phase (i.e. the 

beginning of commercial production), the HC’s national oil 

company is authorized to take over the operations; 

(iv) the amounts provided by the IOC for exploration and 

exploitation are reimbursed over a number of years; 

(v) the IOC is remunerated for its services in cash in accordance 

with a formula; and 

(vi) the l|OC is authorized to buy and export a portion of the 

production at world price. However, in case of a national crisis 

this right may be curtailed. 
Although the principal features of the Nigerian SCs are similar to those outlined 
above, it will be necessary to examine and assess some of their provisions. 
Before embarking on this exercise, let us briefly point out the differences 
between the production sharing and service contracts. 

The PSC shares the usual features of duration, work obligations, etc., 


with the SC. The main differences between them lie in the mode for recovery 
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of costs and the remuneration of the lOC. The distinctive feature of the SC is 
that the lOC is remunerated in cash and not in crude oil (although there may be 
provisions permitting the IOC to buy back the amount of crude oil at 
international prices from established production). Under the PSC, the IOC is 
remunerated by sharing with the HC in the quantity of crude oil produced. Thus, 
whereas the PSC involves an arrangement in which the lIOC and the HC share 
in the oil produced in predetermined proportions, the SC involves the payment 
of a fee for services rendered. 
3.2.d. The Nigerian Service Contracts (SCs) 

The Nigerian SCs were entered into with a view to avoiding the less 
beneficial aspects of the PSC.9° These include the high percentages of 


| 


available crude oil set aside for "cost oil" and "tax oil", the windfall profits 
which may accrue to the IOC when there is an increase in the price of crude oil 
and the control of management and operational responsibilities by AON. 
Presently, there are eleven SCs in Nigeria between the NNPC and |IOCs and 
each is for a duration of five years.°' Their basic features include: 

3.2.d.i. Rights and Obligations of the 1|OC (Contractor) 


(a) The Provision of Funds 


The IOC furnishes all the funds required for exploration and development 


9° Etikerentse, supra, note 19 at 47. Although the SC is the latest mode by which the lOCs 
can acquire oil rights in Nigeria, it still operates side by side with the Petro/eum Act of 1969. 


a Signed with Elf, Agip, Africa, and Nigus Petroleum Companies referred to in Omorogbe, 
supra, note 49 at 281. 
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and also the technical expertise needed for carrying out this obligation.°? If 


there is no production (i.e. commercial discovery) during the contract term, the 
contract terminates and the IOC does not recover its costs. 
(b) Reimbursement and Remuneration 

The IOC is entitled to be reimbursed for exploration and development 
costs incurred if there is a commercial discovery within the contract area.°° 


The IOC is also entitled to remuneration for services rendered.?* Although the 


92 Etikerentse, supra, note 19 at 47. 


93 Under the NNPC Proforma/Draft Service Contract of July 1979, reproduced in Basic Oil 
Laws and Concession Contracts, South and Central Africa (Original Text), Supplement Nos.56- 
60, (1979-1980), the method of reimbursement is as follows, Article 11.9: 


Rq = EC + DC + 1d 
4T 

Where Rq = Quarterly instalment. 

EC = Total exploration costs. 

Id = Total interest payable on development cost. 

T = Repayment period in years. 
Under Article 7.10, acommercial discovery is defined as: "The ratio of the present worth of the 
net earnings expressed in United States dollars to the projected quantity of petroleum won and 
Save over the duration of the contract, expressed in cubic meters, yields a profit margin greater 
than 4.75." 


94 This is calculated in accordance with a formula. For example, under the NNPC 
Proforma/Draft Service Contract of July 1979, reproduced in Basic Oil Laws and Concession 
Contracts, South and Central Africa (Original Text), /bid. remuneration is paid on the following 
basis: 


Rqi = Dt x Rm 


DT 
Where Rai = Contractor’s remuneration. 
Dt = Contractor’s total development costs expended on the commercial field 
to date. 
DT = Contractor’s total projected development costs to be expended on 


completion of the field development programme. 


Rm = Quarterly remuneration due on completion of development programme. 
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lOC does not have title to the oil produced, it has the right to take its 
remuneration in kind and also the first option to buy back the crude oil produced 
from the contract area.°° This option can be exercised even after the contract 
has expired, "thus guaranteeing the contractor a reliable source of crude oil 
supply in the event that a commercial discovery was made during the life of the 
Contracts =. 
(c) Payment of Taxes 

Tax is paid by the lOC, not under the provisions of the Petroleum Profit 
Tax Act 1959 /as amended), but under the Companies Income Tax Act 1979. 
This is because under Section 2 of the Petroleum Profit Tax Act 1959 (as 
amended), 28th Item, petroleum profit tax is payable by a company engaged in 
petroleum operation which is defined as: "The wining or obtaining....of 
petroleum in Nigeria....by a company on its own account...." Since under SCs 
the l|OCs do not have title to the crude oil produced, they do not therefore, win 
or obtain petroleum on their own account.®’ On the other hand, petroleum 
profit tax is paid by the NNPC. There is a provision in the SCs for the NNPC to 


take over production activities after a period of three years from the date of 


commercial production.22 This option has not yet been exercised by the 


95 Etikerentse, supra, note 19 at 47. See also Omorogbe, supra, note 49 at 281. 
96 Etikerentse, /bid. 
97 Ibid. 


98 Ibid. at 48. 
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105 
NNPC, although only Agip Energy has made a commercial discovery under a 
SGae 
(d) Training of Nigerians 
Under SCs, the contractor is required to make use of Nigerian nationals 
to the maximum extent in all aspects of its operations.'°° Only in cases where 
specialised technical personnel are required and not available from among 
Nigerians, may the contractor with prior agreement of NNPC hire non-Nigerians, 
whose level of remuneration shall be | approved by NNPC. However, the 


employment of non-Nigerians shall be subject to the condition that the 


99 Omorogbe, supra, note 49 at 282. 


100 See Articles 4.1 (g) and 14 of the NNPC proforma/Draft Service Contract, supra, note 
93. In other service contracts in Nigeria, it is possible to find a schedule for training of local 
manpower to the following effect: 


Skilled Category By 3rd Year By 5th Year By 10th Year 
Unskilied 100% 100% 100% 
Skilled 50% 79% 100% 
Clerical & Supervisory 50% 75% 90% 
Technical 50% 75% 85% 
Management 50% 75% 85% 


Source: K. Khan, supra, note 47 at 18. 


The main objective of these provisions concerning manpower training, is to enable Nigerians to 
control and operate all phases of the oil industry. Despite these requirements, Nigerians have 
not succeeded in exercising de facto control over the oil industry. The training and employment 
of Nigerian personnel in petroleum technology would result in the acquisition of petroleum 
technology from the |OCs. If the objective of the government is to be achieved, the government 
must also be directly involved in the training of Nigerian personnel. 
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contractor undertakes to train Nigerians in corresponding specialisation to 
replace such non-Nigerians in the shortest possible time. The contractor shall 
within six months after the effective date and after consultation with NNPC 
submit for NNPC’s approval a detailed recruitment programme, and within 
twelve months, submit for NNPC’s approval, a training programme for all 
Nigerians employed by the contractor in the conduct of all petroleum 
operations, in accordance with the Petroleum Act 1969. 
(e) Exploration Programme and Budget 

Under SCs, the contractor shall prepare with respect to each financial 
year, and submit to NNPC for its approval programmes and budgets for 
exploration in the contract area.'°' Such programmes and budgets shall be 
such as to ensure the complete fulfilment of the minimum exploration 
obligations assumed by the contractor under the provisions of the contract. 

The programme and budget for exploration for the period between the 
effective date and the end of the financial year in which the effective date falls 
shall be submitted not later than three months from the effective date. The 
NNPC and the contractor shall meet within thirty days after the submission of 
each exploration programme and budget proposal to approve or revise the 
same. In the event that the parties fail to approve such programme and budget 
at such meeting, the parties shall meet not later than fifteen days from the date 


of that programme and budget to reconsider the programme and budget, with 


101 See Article 6 of the NNPC proforma/Draft Service Contract, ibid. 
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amendments thereto. If the parties still do not mutually approve such 
programme and budget proposal, then the contractor’s proposal, with mutually 
agreed amendments if any, shall be deemed to be the approved programme and 
budget for the contract area. 

3.2.d.ii. An Assessment 

The SC represents the effort by HCs to enlist the intervention of risk- 
taking 1|OCs while, at the same time, theoretically affirming the principle of 
permanent sovereignty over their natural resources.'°* In terms of achieving 
the objective of de facto control of their oil industry, SCs are more 
advantageous to HCs when compared with the PSCs. This is clearly brought out 
by the provision contained in SCs for the HC’s national oil company to take 
over the production activities in the event of commercial production after a 
specified period. 

In addition, in SCs, the cost recovery and remuneration terms for the 
l1OCs are more favourable to the HC than those of the PSC and the SCs are of 
much shorter duration.'°? Despite these advantages, it has been argued that 
the SCs have not fully succeeded in shifting de facto control from the !OCs to 
the HCs and that in this respect, they are not very different from the other 


forms of contractual arrangements.'°* According to Asante: '°° 


102 Blinn, supra, note 1 at 97. See chapter 4 for further discussion of the principle of 
permanent sovereignty over natural resources. 


ies Omorogbe, supra, note 49 at 282. 


104 Asante, supra, note 21 at 369. 
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If the service contract Continues to vest exclusive management 

and control in the transnational corporation, an essential ingredient 

of the traditional concession regime will persist, notwithstanding 

the fact that under the contract the state is deemed to be owner 

of the natural resource at the point of extraction. 
This statement is correct, though, as opposed to a concession, the NNPC can 
insist on its rights at anytime. It is further argued that the adoption of new and 
sophisticated legal arrangements must in addition, be backed up by political and 
economic measures.'°° The primary objective of HCs should be the 
acquisition of basic technological and managerial skills. The training and 
employment of skilled Nigerian personnel into top management positions in the 
1OCs are two first steps which have been recommended.'°’ Both policies, 
over time, would generate a pool of Nigerians capable of exercising de facto 
control of the oil industry. 

It must be stressed that the above assessment of the production sharing 
and service contracts is not to make a case against such arrangements. Apart 
from the possible financial benefits, the production sharing and service 


contracts, when properly monitored, could serve as useful mechanisms for 


management and technical training. '°® They could also provide access to the 


108 ibid. at 362. 

MR ofl) 

107 S$ K.B. Asante & A. Stockmayer, "Evolution of Development Contracts: The Issue of 
Effective Control” in Lega/ and Institutional Arrangement in Mineral Development (London: 


Mining Journal Books, 1982), 53 at 61. 


108 Asante, supra, note 21 at 357. 
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Operational strategies, policies, and technical skills of the !0Cs.'°° This 
assessment is only meant to point out some of the dangers inherent in the 
assumption that a change in the nomenclature relating to oil agreements has 
meant that the government’s objectives have been achieved. The production 


sharing and service contracts must now be viewed as economic development 


110 


agreements rather than as mere contracts. It is only then that the 


development issues of training and employment of skilled Nigerian personnel 
can be addressed. 

In addition, these contractual arrangements should be revised 
continuously until an arrangement is achieved which is capable of securing the 
HCs objectives.''' According to Hossain:''? 


The task of establishing a good legal framework involves not the 
mechanical imitation of standard precedents, but the imaginative 
and resourceful putting together in a package of mechanisms 
which have proved to be the most effective to secure certain 
general objectives.... 


Although the SC has secured increased financial returns and a greater degree 


109 bid. 


110 DLN. Smith, New Eyes for Old: The future, Present and Past in the Evolution of Mineral 
Agreements (Lagos: Nigerian Institute of Advanced Legal Studies, 1981) at 8. 


111 Hossain, supra, note 2 at 175. 


112 Ibid. at 176. See also C.R. Blitzer, P.E. Cavoulascos & J.L. Paddock, "Risk Bearing and 
Contract Design: Are Stable Contracts Feasible” in K. Khan ed., Petroleum Resources and 
Development-Economic, Legal and Policy Issues for Developing Countries, supra, note 11 at 
173, where it is argued that both countries and companies have been too conservative in their 
approach to contract design. Conservative means that they have been reluctant to move outside 
the conventional framework, to create the contract form most suitable to a particular situation, 
rather than using a structure which has been used perhaps successfully, by another country. 
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of control of its oil industry for the HC than the traditional concession, it still 
involves the sale of the transnational corporation’s risk capital and technical, 
managerial, and marketing expertise.''? The introduction of contractual joint 
ventures for predominantly political reasons, without adequate consideration of 
how to acquire the necessary technology for the oil industry, and thus, de facto 
control, affected subsequent economic development in several HCs, including 
Nigeria during the 1970s.''4 
3.2.e. Conclusion 

No doubt, the decade of the 1970s witnessed a number of significant 
advances in government participation in the oil industry. Yet, this apparent 
evolution of oil contracts into the new forms of contractual joint ventures has 
not secured for the government the technological capabilities which would 
enable it to achieve its main objective of control over the oil industry. The 


absence of de facto control by Nigeria over the oil industry calls into question 


113 Asante, Supra, note 21 at 363. See however, T. Walde, "Third World Mineral 
Development in Crisis - The Impact of the World Recession on Legal Instruments Governing 
Third World Mineral Development” (1985) 19 J.W.T.L. 3 at 11, where the writer points out 
that: "A comparative analysis of the various types of agreement has found that, from a financial 
view point, the form of the agreement is of little importance and that states often may have 
even lost revenues through the "innovative arrangements” advocated in the 1970s” and also 
Omorogbe, supra, note 49 at 283 that "the service contract has made little difference to the 
Nigerian legal framework....” 


M3 R: Kemper, " The Concept of Permanent Sovereignty and its impact on Mineral 
Contracts” in Legal and Institutional Arrangements in Mineral Development, supra, note 107, 
29 at 33. It has been argued, that state participation in the oil industry has not resulted in any 
radical changes in the pattern of behaviour of the 10C. See E.J. Usoro, "Foreign Oil Companies 
and Recent Nigerian Petroleum Oil Policies” (1972) 14 Nigerian J.E.S.S. 301 at 304. All modern 
oil contracts illustrate that ownership does not automatically imply effective control and that 
the function of management can be separated from ownership. On this point see Walde, /bid. 
at 13. 
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the compatibility of the modes of acquisition of oil rights with the principle of 
permanent sovereignty over natural resources. De facto control of the oil 
industry can be achieved by the training and employment of Nigerian personnel 
into top management positions in the 10Cs.''® This, together with the 
formulation of a clear oil policy to guide management would go a long way 
towards the realization of the government’s objectives. 

It appears that the problem is not restricted to the absence of well 


defined governmental objectives, but where such objectives exist, there is the 


6 


associated problem of implementation.''® A well "structured joint- 


venture”''” is, however, capable of providing a balance of “mutual 


equivalence of contractual advantages” between the HCs and |OCs.''® This 


approach to oil development contracts will enable the HC to derive greater 


115 This has been discussed extensively in section 2.3.e. of chapter 2. 


116 HG. Broadman & E.J. Wilson 111, "Trials and Tribulations of Third World Petroleum 
Development: Lessons and Advice for Prospective Producers in K. Khan ed., Petro/eum 
Resources and Development, supra, note 11, 262 at 262-263. 


117 it has been argued that a joint-venture must take into account which of the parties has 
a comparative advantage in bearing the risk associated with oil exploration and exploitation. 
This comparative advantage will depend on which party has the ability to diversify the risk and 
that this approach would lead to a more efficient allocation of investment and ensure 
contractual stability. See Blitzer, Cavoulacos & Paddock, supra, note 112 at 174. In most cases 
the l|OCs have the money and technical skills which are required and are sufficiently diversified, 
so that they can afford risks. However, the government of HCs have neither large amount of 
Capital or trained manpower and hence cannot afford the risk of oil exploration capital. It is, 
therefore, argued that the government of the HC should not embark on an oil exploration 
programme, but rather should leave it to the |OCs. For a contrary view see M. Tanzer, The 
Political Economy of International Oil and the Underdeveloped Countries (Boston: Beacon Press, 
1969) at 133-135. 


118 WW. Mughraby, Permanent Sovereignty Over Oil Resources (Beirut: Middle East Research 
and Publishing Centre, 1966) at 190. 
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benefits by controlling its oil industry and, thus, to serve its economic 
development purposes.''? The IOC, on the other hand, is allowed a 
reasonable return on its investment under conditions of economic and legal 
security. '7° 

In the next section, we shall examine the problem of contractual stability 
and how the rights acquired by the l|OCs under production sharing and service 
contracts can be adjusted when changes occur in the oil industry. It would be 
argued that renegotiation clauses may assist HCs in achieving their objectives. 
3.3. Contractual Stability 

The issue of contractual stability represents a major source of conflict 
between IOCs and HCs. On the one hand, the IOCs are more concerned with 
Stability and predictability in their contractual relations with the HCs, while the 
HCs favour a more flexible contractual regime on the other.'*' The iOCs, 
therefore, invoke the principle of sanctity of contract (pacta sunt servanda). The 
legal consequence of this reasoning is that the HC is not entitled unilaterally to 
modify or terminate the contract with the IOC.'** The practical effect is that 


the contract cannot be renegotiated or reviewed. The HCs counter this 


119 hid. 
120 Ibid. 


121 See S.K.B. Asante, "Stability of Contractual Relations in the Transnational Investment 
Process” (1979) 28 |.C.L.Q. 401 at 404. The author's views are also expressed in "The 
Concept of Stability of Contractual Relations in the Transnational investment Process” in K. 
Hossain ed., Lega/ Aspects of the New International Economic Order (New York: Frances Pinter 
(Publishers) Ltd., 1980), 234. 


122 Asante, ibid. at 405. 
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argument by relying on the principle of permanent sovereignty over natural 


resources '*° and the charter of economic rights and duties of states under 


which they claim that these contracts are governed by their municipal laws and, 
therefore, subject to unilateral change. It is submitted that excesses of 
formalism have failed to properly address some crucial issues, such as how 
changes in circumstances should be dealt with in contracts between IlOCs and 
HCs.'74 It will be contended that a properly drafted renegotiation clause can 
effectively protect the interests of both the !|OCs and the HCs and, thus, 
prevent any potential conflict.'2° These clauses are preferable to stabilization 
clauses because their flexibility may enable HCs to achieve their objectives. Let 
us briefly examine these two clauses. 


3.3.a. Stabilization Clauses 


25 eTherenis disagreement as to whether oil investment contracts are governed by 
international law or the municipal law of the host state. That the law applicable to oil 
investment contracts is the municipal law of the host state, is widely supported by the 
developing countries.It is argued that a contract which is not a contract between states in their 
Capacities as subjects of international law, is based on the municipal of some country. See the 
Serbian and Brazilian Loans Cases, P.C.|.J. Series A. No. 20/21 (1929) at 41, Lord McNair, 
"General Principles of Law Recognized by Civilized Nations” (1957) 33 B.Y.I.L. i at 10 and 
Sornarajah, infra, note 130 at 195. The principie of internationalization of oil investment 
contracts is supported by most writers from the developed countries. It is argued by these 
writers, that the conclusion of an oil investment contract by a state with a foreign private 
investor, does not essentially differ from the conclusion of a treaty as an act creating legal 
obligation. See F.A. Mann, "The Proper Law of Contract Concluded by International Persons” 
(1959) 35 B.Y.I.L. 34 and W. Friedmann, "The Relevance of International Law to the Processes 
of Economic and Social Development” inR.A. Falk & C.E. Black eds., The Future of International 
Legal Order: Wealth and Resources Vol. 2 (Princeton, New Jersey: Princeton University Press, 
1970) 3 at 21-27. 


124 psante, supra, note 121 at 407-408. 


125 W. Peter, Arbitration and Renegotiation of International Investment Agreements 
(Dordrecht, Netherlands: Martinus Nijhoff Publishers, 1986) at 146. 
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The purpose of stabilization clauses is essentially to protect the 
investment and interest of |OCs from the spectre of unilateral change of the law 
of the HC and, thus, to ensure that the contract would not be altered, but 
remain stabilized. The use of stabilization clauses is, therefore, an affirmation 
of the principle of pacta sunt servanda. ‘7° Stabilization clauses take several 
forms, which may include one or more of the following:'?” 

(a) It may simply provide that the IOC’s rights will remain 

unaffected by subsequent legislation; 

(b) it may provide that the agreement will prevail over future 

legislation or regulation if there is any inconsistency between the 

two (the "anti-inconsistency rule”); '78 and 

(c) the municipal law of the HC may be incorpurated into the 

contract and "frozen" at that specific date. This is the most far- 

reaching form a stabilization clause may take.'?° 
Sornarajah has suggested that stabilization clauses are invalid in the light of the 


principle of permanent sovereignty over natural resources. He said:'*° 


126 Ibid. at 136. 


127 Ibid. at 136-137. See also Blinn, supra, note 1 at 302-3C* and G.R. Delaume, Law and 
Practice of Transnational Contracts (New York: Oceana Publications Inc., 1988) at 45-46. 


128 Peter, ibid. at 137. 

129 Ihid. at 140. 

130 M4. Sornarajah, "The Myth of International Contract Law” (1982) 16 J.W.T.L. 187 at 
210. See also E.J. Arechaga, "Application of the Rules of State Responsibility to the 


Nationalization of Foreign-Owned Property” in K. Hossain ed., Lega/ Aspects of the New 
International Economic Order, supra, note 121, 220 at 229-230. He said regarding stabilization 
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In the theory underlying the principle, sovereignty over natural 
resources resides in the people....Thus, the acceptance of the 
principle creates a constitutional limitation on the state in 
international law to deal with its natural resources, except in 
accordance with the interests of its people. This would mean that 
a State cannot validly agree not to change the terms of the 
agreement on the exploration of natural resources.... (Emphasis is 
mine) 


However, continuous state practice, as well as recent arbitral decisions, have 
continued to confirm the validity of stabilization clauses.'*' A contrary view 
often expressed is that when a state makes commitments in a stabilization 
clause, it "does so, not in derogation of, but in the exercise of the same 


sovereignty which inheres in it."'*? It was thus, held in Government of Saudi 


133 


Arabia v. Arabian American Oil Company that "nothing can prevent a 


State from binding itself irrevocably....and from granting to the concessionaire 


n134 


irretractable rights. In the Libyan nationalization cases,'*° the 


clauses:"This runs counter to the fundamental concept and purpose of the permanent 
sovereignty of a state over its natural resources and wealth proclaimed in the Charter and in 
other General Assembly resolutions.” The same view is expressed by the author in (1978) 1 
Recueil des Cours 297 at 297. For a contrary view see Professor Weil referred to by Arechaga 
at 229-230. Note however, that Professor Weil’s conclusion is based on his view that oil 
contracts containing stabilization clauses are govern by international law and not the law of the 
HC. 


131 Peter, supra, note 125 at 141. 

132 SR, Chowdhury, "Permanent Sovereignty and its Impact on Stabilization Clauses, 
Standards of Compensation and Patterns of Development Co-operation” in K. Hossain and S.R. 
Chowdhury eds., Permanent Sovereignty over Natural Resources in International Law (New 
York: St. Martins Press, 1984), 42 at 47. 

133 (1963) 27 I.L.R. 117. [Hereinafter Aramco]. 

134 Ibid. at 168. 

135 Texaco Petroleum Company Ltd. and California Asiatic Oil Company v. The Government 


of Libya (1979) 53 I.L.R. 398, [hereinafter Topco], British Petroleum Company v. The 
Government of Libya (1979) 53 |.L.R. 297, [hereinafter BP v. Libya] and Libyan American Oil 
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(i) The Government of Libya, the commission and the appropriate 
authorities will take all steps necessary to ensure that the 
company enjoys all the rights conferred by this concession. The 
contractual rights expressly created shall not be altered except by 
mutual consent of the parties. (ii) This concession shall throughout 
the period of its validity be construed in accordance with the 
petroleum law and the regulations in force on the date of the 
execution of the agreement by which this paragraph (2) was 
incorporated into this Agreement. Any amendment to or repeal of 
such Regulations shall not affect the contractual rights of the 
company without its consent. (Emphasis is mine). 


137 


The decisions of the arbitrators in the Libyan cases reflect their 


different views as to the legal effect of stabilization clauses on the principle of 
permanent sovereignty over natural resources. In BP v. Libya the arbitrator held 
that despite the stabilization clause, the nationalization was effective.'*® In 
the Liamco case, the arbitrator went further and concluded that the United 
Nations resolution on permanent sovereignty over natural resources, if not a 
source of law, is evidence of the recent dominant trend of international opinion 


concerning sovereign right of states over natural resources.'°? However, in 


Company v. The Government of Libya (1981) 20 1.L.M. 1, [hereinafter Liamco]. 


136 Ciguse 16. 


137 in the Topco case, the arbitrator Professor Dupuy held that: "The result is that a state 
cannot invoke its sovereignty to disregard commitments freely undertaken through the exercise 
of the same sovereignty and cannot, through measures belonging to its internal order, make null 
and void the rights of the contracting party which has performed its various obligations under 
the contract”. However, in BP v. Libya and Liamco, the arbitrators held the stabilization clauses 
to be legally ineffective to nullify the nationalization measures. 


138 Supra, note 135 at 353. 


139 Supra, note 135 at 103. 
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the Topco case, the arbitrator dismissed this resolution as having no binding 


effect in international law.'* In the recent award in Government of Kuwait 


1 


v. American Independent Oil Company '*' a different conclusion was arrived 


at. The stabilization clause provided that: '*? 

The Shaik shall not by general or special legislation or by 
administrative measures or by any other act whatever annul this 
Agreement....No alteration shall be made in the terms of this 
Agreement by either the Shaik or the company except in the event 
of the Shaik and the company jointly agreeing that it is desirable 
in the interest of both parties to make certain alterations, deletions 
or additions to this Agreement. 

The majority decision of the tribunal has been summarized as follows:'*? 
(i) A stabilization clause has to be interpreted restrictively, and 
should be construed to provide protection only against a measure 
having a confiscatory character; 

(ii) an act of nationalization is not a confiscatory action, as long as 
compensation is paid, and hence does not fall within the scope of 
the stabilization clause; and 

(iii) a stabilization clause is normally conceived as a temporary 


limitation providing a protection which could be justified if limited 


to a relatively short period, but if imposed for a long period such 


eS) Supra, note 135 at 483-495. 
141 (1982) 21 1.L.M. 976. [Hereinafter Amino//]. 
142 Article 17. 


143 AS. El-Kosheri & T.F. Riad, " The Law Governing a New Generation of Petroleum 
Agreements: Changes in the Arbitration Process” (1986) 1 ICSID Rev. 257 at 283. 
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as sixty years, becomes a generalized restriction hardly compatible 

with the inherent powers of the state. 

In a minority opinion, Sir G. Fitzmaurice stated that, although the 
nationalization measure undertaken by the government of Kuwait was perfectly 
lawful as an act of state, it was nevertheless irreconcilable with the stabilization 
clause.'** This minority opinion is correct. The legal power of a state to 
change the destination or the method of exploitation of its natural resources, 
whatever arrangements may have been made for their exploitation by a 
previous government either by treaty or contract, is now well recognized.'*° 
However, in the exercise of this legal power, a state may be found liable for a 
breach of contract for which damages may be awarded. '*® 

Although stabilization clauses represent a "valuable bargaining chip” to 
the l|OCs, they cannot cure the inherent instability of these oil contracts, and 
may, in certain instances, lead to conflict between HCs and the 1OCs.'4’ 
Despite their rigidity, stabilization clauses can still be found in international oil 


contracts between HCs and IOCs. It is submitted that since de facto control of 


144 Deter, Supra, note 125 at 143-144. 


iS See Sornarajah, supra, note 130, Arechaga, supra, note 130 and G. Elian, The Principle 
of Sovereignty Over Natural Resources (Netherlands: Sijthoff & Noordhoff, 1979) at 10-11. 


146 See the Libyan cases, supra, note 135. In Liamco and &P v. Libya, the arbitrators held 
that nationalization was arbitrary and awarded damages. However, in 7opco, the arbitrator 
ordered restitution in integrum. 


147 Deter, supra, note 125 at 146. See also R. Brown, "The Relationship between the State 
and the Multinational Corporation in the Exploitation of Resources” (1984) 33 1.C.L.Q. 218 at 
223, where the writer submits that stabilization clauses are "a fruitful source of provocation and 
misunderstanding.” 
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the oil industry in several HCs is still in the hands of the |OCs, the continued 
use of stabilization clauses may prevent HCs from securing de facto control of 
their oil industries during the period the contract is stabilized. A HC that 
disregards a stabilization clause in its contract with an IOC in its quest for 
control of its oil industry, may be found liable for breach of contract and be 
ordered to pay damages to the IOC. It is, therefore, not surprising that HCs 
prefer a more flexible mechanism which enables them to adjust their contract 
with the lOCs in their quest for increased control of their oil industry. 

In Nigeria, modern contractual agreements in the oil industry do not 
utilize stabilization clauses. On the contrary, it is specifically provided in the 
PSC and SCs that no term or provision of these contracts, including the 
agreement of the parties to submit to arbitration, shall prevent or limit the 
Government of Nigeria from exercising its inalienable rights. It follows, 
therefore, that the Nigerian government can unilaterally alter or abrogate its 
contract with the IOCs, but liability for breach of contract would arise, for 
which damages may be awarded. 

3.3.b. Renegotiation Clauses 

Renegotiation clauses are an expression of contractual stability and 
provide an effective alternative to outright nationalization.'*® The 
renegotiation of international agreements is possible in international law under 


the principle of c/ausu/a rebus sic stantibus, which states that a fundamental 


148 Deter, ibid. See also Chowdhury, supra, note 132 at 55. 
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change in basic circumstances of a contract justifies a revision. '*° 

Although the HC is more likely to invoke the renegotiation clause first, 
it is also available to |OCs seeking to change the agreement in times of 
recession and depressed prices and it can, thus, be an effective means of 
stabilizing the contract.'®° It is also possible for HCs and the IOCs to restrict 
renegotiation clauses to a particular subject matter, such as taxes or royalties, 
by providing for renegotiation, for example, after five years from the date of the 
conclusion of the agreement. If properly restricted, renegotiation clauses are 
"stabilization clauses that differ from real stabilization clauses by their limited 
effect of stabilization in time or with regard to substantive matters."'*>' The 


"triggering events” for renegotiation may also be chosen by parties as indicative 


149 On this point, see H.S. Zakariya, "Changed Circumstances and the Continued Validity 
of Mineral Development Contracts” in K. Hossain ed., Lega/ Aspects of the New International 
Economic Order, supra, note 121, 263 at 274. The author argues that: "Pacta sunt servanda 
should of course continue to enjoy the respect and adherence due to it as an essential vehicle 
of stability and security without which no legal order can properly be maintained. But legal order 
should equally ensure equity and justice. This can only be achieved through the rational 
application of such principles as rebus sic stantibus”. See also R. Geiger, "The Unilateral Change 
of Economic Development Agreement” (1974) 23 1.C.L.Q. 73 at 86, where the author said: 
"Even in the field of treaty relations the principle of sanctity of contract is not absolute. Long 
term economic co-operation between equal partners....require a higher degree of flexibility. To 
say that such contracts are in all but extreme circumstances binding makes the breach more 
likely....(he continued at 104) "Economic development agreements cannot be understood as a 
rigid scheme of rights and duties, but rather as a frame of reference for future relations. They 
are of prospective character and therefore must provide a certain degree of flexibility. Their 
success essentially depends on mutual! confidence and co-operation between the parties.” For 
further readings see M. Sornarajah, "The Climate of International Arbitration” (1991) 8 No.2 
J.Int’l. Arb. 47 at 65-66 and OPEC Declaratory Statement of Policy of 1968 (Resolution 
XV1I.90). One of its ten principles reads as follows:"....Government may acquire a reasonable 
participation, on the ground of the principles of changing circumstances...." See OPEC Official 
Resolutions and Press Releases (1960-1990) at 62. 


150 Peter, supra, note 125 at 154. 


151 Ibid. at 147. 
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of the possibility of renegotiation, as in the following example: '°* 


In case of profound change in the circumstances existing at the 
effective date of this contract, the parties, at the request of any 
one of them, will consult together for the purpose of reconsidering 
such changes in or clarifications of this Mineral Concession 
Agreement as the parties deem to be appropriate. 


The effectiveness of renegotiation clauses in meeting changing 
circumstances in the world oil market cannot be overemphasised. Reduction in 
oil prices due to oversupply in the market as well as the unexpected price rise 
may call for renegotiations. Renegotiation of existing oilagreements constitutes 
a more subtle and flexible way to adapt a relationship to change.'°* Recent 
practice demonstrates that renegotiation is anatural accommodation of partners 
in long-term business relations.'®* According to Walde:'®° 


The crucial issue of negotiation of long-term agreements is to 
strike the balance between the predictability of contractual 
commitments necessary to find long-term financing for large scale 
mineral projects and the interest of partners not to assume long- 
term, fixed-price and fixed-quantity obligations that might prove 
excessively onerous or excessively profitable to one party in the 


152 Ibid. at 155. The most important category of renegotiation triggers is the host country 
adoption of policies to promote economic or political goals. Examples would include measures 
to advance socialism or state ownership. See W.A. Stoever, Renegotiations in International 
Business Transactions: The Process of Dispute - Resolution between Multinational Investors and 
Host Societies (Lexington, Massachusetts: D.C. Heath & Co., 1981) at 309. 


153 Walde, Supra, note 113 at 25 and Chowdhury, supra, note 132 at 56. Renegotiation 
of contractual arrangements is sanctioned by OPEC. See OPEC Declaratory Statement of Policy 
of 1968 in OPEC Official Resolutions and Press Releases, supra, note 149 at 62, where it is 
provided that: "Notwithstanding any guarantee of fiscal stability that may have been granted 
to the operator, the operator shall not have the right to obtain excessively high net earnings 
after taxes. The financial provisions of contracts which actually result in such excessive high 
net earnings shall be open to renegotiation.” 


154 Walde, ibid. at 25-26. 


155 ipid, at 26. 
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WAP: 
case of a fundamental change of economic conditions. It is clear 

that the notion of "sanctity of contract", born in the liberal 

economy of the last century....is giving way to a more fluid, less 

predictable....notion of the agreement as an institutional and 

procedural framework of long-term co-operation. 
It is also possible for HCs and the IOCs to maintain a flexible pricing 
arrangement, while at the same time maintaining a stable contractual 
arrangement. It must however, be pointed out that there are inherent dangers 
in excessive flexibility, particularly in respect of pricing arrangements. Excessive 
flexibility in pricing arrangements may lead to constant changes to metprice of 
crude oil and may affect the pace of exploration and production of oil and, 
therefore, its demand and supply. 

Presently, there are no renegotiation clauses in the contractual 
arrangements currently in use in Nigeria’s oil industry. However, it has been 
possible for the government and the lOCs to renegotiate certain aspects of their 
agreements. For example, following the unprecedented oil glut and low prices 
in 1986, and the consequential drop in exploration activities, it became 
necessary for the Nigerian government to sign a memorandum of understanding 
(MOU) with the 1OCs.'°® The MOU between the Nigerian government and the 


1OCs contains all the advantages of renegotiation clauses, as it makes it 


possible for the parties to renegotiate the terms of their agreement when 


156 The MOU was amended in 1991. See Press Statement by the Minister for Petroleum 
Resources, supra, note 51. Renegotiation Agreements between the Nigerian government and 
IOCs is not a new phenomenon. See Text of Revenue Renegotiation Agreement between the 
Nigerian government and the |OCs, signed in May 1971 in Basic Oil Laws and Concession 
Contracts, South and Central Africa (Original Text), Supplement Nos.31-35. 
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£23 
circumstances change. Although the MOU between the government and the 
lOCs has worked well, renegotiation clauses may sometimes fail to achieve 
their purpose and, thus, result in acrimony between HCs and IOCs.'°’ 
Recent trends in the natural resources industry reveal the increasing use 
of renegotiation clauses because they are mutually beneficial to the interests of 
HCs and the 1OCs.'°® Although it is difficult to recommend a particular 
renegotiation clause, a properly drafted clause that utilizes the "triggering 
event” provision, is capable of reconciling the conflicting principles of pacta 
sunt servanda and clausula rebus sic stantibus. The importance of negotiations 
in achieving the government’s objective of increased revenue from the oil 
industry cannot be overemphasised. For example, equity participation in 
Nigeria’s oil industry which resulted in increased revenue for the government 
was achieved mainly through negotiations with the IOCs.'°? It is further 
submitted that renegotiation clauses in oil contracts can, similarly, assist the 
government in securing its other objectives; which include, control over 
operations, and the development of national capabilities in the field of petroleum 
operations. As an American expert put it, a modern investment contract is only 
187 See the renegotiations between the government of Kuwait and American Independent 
Oil Company. Renegotiation was provided for under Article 9 of the 1948 agreement between 
the parties. After the renegotiations ultimately failed in September 1977, the property of 
American oil company was nationalized. It seems however, that the renegotiations failed 


because the government of Kuwait had made up its mind to take over full ownership of its oil 
resources. See Peter, supra, note 125 at 70-71. 


Se Chowdhury, supra, note 132 at 56. In Canada, the change of law clause referred to in 
section 3.1.a. above, serves the purposes of a renegotiation clause. 


159 See section 2.3. of chapter 2. 
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"an invitation to a ball."'® If there is no flexibility in the contract, 
acrimonious relationships could develop between the parties. The existence of 
renegotiation clauses make harmonious relations between the parties possible 
and would enable the |OCs to keep the objectives of the HC in mind in pursuing 


their profit objectives. '®' 


160 DN. Smith & L.T. Wells, "Conflict Avoidance in Concession Agreements” (1976) 17 
Harverdolaeneo te 


161 Sornarajah, supra, note 130 at 214-215. 
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Chapter 4 
THE PRINCIPLE OF PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES 
AND ITS CONTRIBUTION TO THE MODES OF ACQUISITION OF OIL RIGHTS 
4.0. Introduction 

In chapter 1, a brief mention was made of the influence of the United 
Nations resolution on permanent sovereignty over natural resources and how 
this resolution helped to shift the balance of power from the international oil 
companies (lOCs) to the developing Peer It was also asserted in chapter 
1 that this resolution rejected the idea of investor ownership and control of a 
State’s natural resources and was one of the factors leading to the 
abandonment of the traditional concession. 

In section one of this chapter, an examination will be undertaken of the 
Origin and development of the principle of permanent sovereignty over natural 
resources. Section two examines the legal status of the resolutions on 
permanent sovereignty over natural resources, while in section three the 
contribution of the principle and its compatibility with the modes of acquisition 
of oil rights is examined. 

In addition, this chapter elucidates the meaning of the principle as 
formulated by the United Nations General Assembly resolutions. It will be 
argued that the principle gave a strong impetus to the developing countries and 
provided a basis on which they could claim to alter inequitable legal 


arrangements under which foreign investors enjoyed rights to exploit natural 
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resources found within their territories. It is however, doubtful whether the 
present modes of acquisition of oil rights in Nigeria are compatible with the 
principle. The justifications for selecting the principle for judging the merit of the 
modes of acquisition of oil rights in Nigeria are as follows: 

(i) The principle of permanent sovereignty over natural resources 

is theoretically affirmed in section 1(1) of the Petroleum Act of 

1969 and also in section 40(3) of the Federal Constitution of 

Nigeria 1979;' and 

(ii) it was the principle that inspired the present modes of 

acquisition of oil rights in Nigeria. 
4.1. The Origin and Development 

The principle of permanent sovereignty over natural resources was first 
raised by the Chilean delegation at the Eighth Session of the Human Rights 
Commission, when it was working on the preparation of the Draft International 
Covenants on Human Rights in pursuance of General Assembly Resolution No. 
545 (VI) of February 5, 1952.* In this Resolution, the General Assembly 
decided to include the right of all peoples and nations to self-determination as 
part of the Human Rights Covenants and requested the Commission to prepare 


a draft on the subject.? After a long discussion, the Commission’s working 


1 This has been discussed in section 2.1. of chapter 2. 


2S.K. Banerjee, "The Concept of Permanent Sovereignty Over Natural Resources” (1968) 
8 Indian J. Int’l Law 515 at 517. 


3 Ibid. 
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party agreed to include in the draft covenants the following paragraph:* 

The right of the people to self-determination shall also include 

permanent sovereignty over their natural wealth and resources. In 

no case may a people be deprived of its own subsistence on the 

ground of any rights that may be claimed by other states. 
Once the principle was linked with self-determination, it became directly 
involved with the colonial issue, and the debate in the United Nations became 
polarised between the developed, capital-exporting countries and the 
developing, capital-importing countries.” Historically, therefore, the principle 
of permanent sovereignty over natural resources is a logical outcome of the 
principle of self-determination which brought about the dissolution of the 
colonial empires after the second world war.® After attaining political 
independence, most developing countries soon realised that political 
independence was meaningless if foreign control endured in the economic 
sector, all the more so since for most developing countries their natural 
resources generally represented their only economic assets. 


It was, therefore, not surprising that the objectives which the developing 


countries established for their natural resources conflicted with the interests of 


4 J. Baloro, "Some International Legal Problems Arising From the Definition and Application 
of the Concept of Permanent Sovereignty Over Wealth and Natural Resources of States” (1987) 
20 GILSA 335 at 335: 


2 Banerjee, supra, note 2 at 515. 


S mM. Sornarajah, The Pursuit of Nationalized Property (Dordrecht, Netherlands: Martinus 
Nijhoff Publishers, 1986) at 120. 


7 R. Kemper, "The Concept of Permanent Sovereignty and its Impact on Mineral Contracts” 
in Legal and Institutional Arrangements in Mineral Development (London: Mining Journal Books, 
1982), 29 at 30. 
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foreign based companies in protecting their usually advantageous investment 
conditions.® The history of the principle of permanent sovereignty over natural 
resources can, therefore:? 

Be seen as the history of the struggle between private foreign 

investment and the interests of the capital-exporting countries on 

the one side and the interests of the capital-importing countries 

and their economic and development goals on the other side. 

The main controversy over the principle of permanent sovereignty over 
natural resources was whether, in the exercise of that right, states were also 
obliged to act in accordance with the governing principles of international 
law.'° Most developing countries asserted that sovereignty meant, /nter alia, 
the freedom of the state to exploit and dispose of its natural resources, 
unrestrained by any political, economic or legal limitations imposed or 


' According to these developing 


maintained by an external authority.’ 
countries, a state cannot attain economic independence until it is able to control 
its natural wealth and resources.'* This economic aspect of sovereignty is 


important because it enables the developing countries to carry out their 


development plans and raise their standard of living. Emancipation from 


8 Ibid. 
9 Ibid. 
10 Banerjee, supra, note 2 at 542. 


11 M.S. Rajan, Sovereignty over Natural Resources (New Jersy: Humanities Press, 1977) 
at 136. 
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economic colonialism was still required for many developing states.'* The 
right of a state to dispose of its natural resources was a natural right, an 
inalienable right, an absolute right, a permanent right, according to spokesmen 
of developing countries.'* Thus, the concept of sovereignty over natural 
resources, aS conceived of by the capital-importing countries, was "in the 
nature of Austin’s sovereign, absolute and unqualified by any limitations of 
international responsibility.”'> 

While some developing countries spoke of sovereignty in absolute terms, 
many of them expressly and repeatedly affirmed their respect for all contracts 
with foreign firms or governments freely entered into.'® These countries were 
not oblivious to the need for foreign investment, if it were available on mutually 
agreeable terms.'’ They were also perfectly conscious of the compelling 
needs of inter-dependence of nations and had no desire to encourage economic 
isolation which might be counter- productive to their national interests.'® A 


claim of unlimited sovereignty by some developing countries bears a severe 


aericic: 

14 Ibid. See also G. Elian, The Principle of Sovereignty Over Natural Resources (Netherlands: 
Sijthoff & Noordhoff, 1979) at 12, where the author said: "The universal constant for all states 
- the relation almost universally - acknowledged as a general truth - is that of sovereignty over 
their resources. The state’s definitive, indisputable and uncontested supremacy over its territory 
involves a reality which is beyond discussion: Permanent sovereignty over the resources of that 
territory.” 

ue Banerjee, supra, note 2 at 516. 

nS Rajan, supra, note 11 at 138. 


'7 Ibid. 


18 ibid. at 139. 
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economic risk, irrespective of the understandable political reasons for these 
demands.'? There was the danger that the developing country, flushed with 
its new power, might have forced its leverage to a point where it would 
inevitably come to suffer in the long run.2° For example, the claim for 
unlimited sovereignty might severely affect the flow of foreign investment to 
a developing country. 

The developed countries, on their part, argued that while territorial 
sovereignty was a legal attribute of every state, it was limited by the duties and 
obligations imposed on states by international law and by the economic and 
political necessities imposed by the growing inter-dependence of states.*! 
They therefore, did not think it worthwhile to spend much time on proclaiming 
it, affirming it and elaborating it - like the spokesmen of the developing 
countries.** The attitudes of the developing and developed countries did not 
appear to be irreconcilable - apart from the fact that some developing and 
developed countries expressed views which cut across the general, dominant 


attitude of the groups to which they belonged.” According to Rajan:74 


19 Kemper, supra, note 7 at 34. 

20 Ibid. 

21 Banerjee, supra, note 2 at 516. 

22 Rajan, supra, note 11 at 142. See also Baloro, supra, note 4 at 352, where the writer 
asserts that: "From the point of view of public international law, the concept of permanent 
sovereignty over wealth and natural resources of states refers to the already existing rights of 


states to expropriate or nationalize foreign property within their territorial jurisdiction.” 


23 Rajan, ibid. at 144. 
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They are speaking about the same concept, but only from two 
different ends of the same spectrum of interdependence which 
connects them together, and on the same common basis of 
membership of the United Nations, namely ‘sovereign 
equality’....The only difference - largely and only apparently - 
seems to be that the developing states emphasize - not exclusively 
however - their rights, while the developed states emphasize - 
again, not exclusively - the obligations of sovereignty incumbent 
on both groups of states. Both of them equally recognize the 
compulsions of interdependence and international co-operation in 
mutual interest. 


The reasons for this difference of opinion are partly historical. Many developing 
countries were newly independent and wanted to assert their sovereignty/ 
independence and equality with other members states, while the older states 
took their sovereignty/independence for granted and spoke of them as a matter 
of course.*° 

The origin and development of the principle of permanent sovereignty 
over natural resources can be divided into four phases.*° During the first 
phase, that is, from 1952 till the adoption of resolution 1803 (XVII) of 14 
December 1962, the United Nations was pre-occupied with the formulation of 
the right of peoples to use and exploit their natural resources as a right inherent 
in their sovereignty.*” The most important resolution passed during this phase 


was the Declaration on Permanent Sovereignty Over Natural Resources, 


24 Ibid. at 144-145. 

25 Ibid. at 145. 

26 S_R. Chowdhury, "Permanent Sovereignty Over Natural Resources” in K. Hossain & S.R. 
Chowdhury eds., Permanent Sovereignty Over Natural Resources in International Law (New 


York: St. Martin’s Press, 1984) at 3. 


27 Ibid. 


~ Apel ye 


— 
vm "i nk are 5 
7 ~e : a 


en, alee a i 
wT) exert Wigan 


é Atego arr test G10 

i = 7 F : a - 

WHAowwset prrera (aS tiA orn gre ty ig fo ocr save tile DAD af 
Vingrwiwia fete faets Ge jong per. Wis htineq@tiil yon: raw 
ant bin oy ow peg gies Getlo iw wiees oust OEE i 
Lcormeh lmtoge One ihgiang wtponebreceinviagararan tants 


*. Pa 


AVG eAD Terre ODE aL OT *0: He ole bre rigtp ett a 
ryt a? Wied "seen iyd! Ocal of 6G eaotioner. ester ove 

6 (COU) Ta) Vvheg: bo hotigety arte Te ceet mow ai tart 
hho ae) ehiw bation aow enlisted) ett saat 
Te ee war ialacet ets Bow! ek eottjond Mam ton enn 
Séorky oli? yyw Oi ae ‘ound heheh! waaat™ rahe 1 
neowe head) npipby ce marcmrayg are ¥ 


a4 ae a 


Set net we 


OL mache. de "eee ieed ieee Ape, 
Wm) we I teed arwlel HMR Tet ange 


32 


resolution 1803 (XVII) of 14 December 1962, popularly known as the landmark 
resolution. There were eighty seven votes in favour, two against (France and 
South Africa) and twelve abstentions (ten socialist Countries and two 
developing countries).2® The Declaration states, inter alia, that "the right of 
peoples and nations to permanent sovereignty over their natural wealth and 
resources must be exercised in the interests of their national development and 
the well-being of the people of the state concerned", that exploitation of 
resources and import of capital should be in conformity with freely negotiated 
agreements, that capital and profits thereon should be in terms of authorization 
by national legislation and by international law; that nationalization and 
expropriation shall be based on grounds of public utility, security or national 
interest and on "appropriate" compensation in accordance with national 
legislation of the country nationalizing and in accordance with international 
law.*? This Declaration finally settled the debate between the developing and 
developed countries. It rejected the claim for an unlimited sovereignty, but 
recognized the right of a state to nationalize property subject to the payment 
of "appropriate" Compensation. 

The importance of this resolution lies in the fact that it received the 


support of the developed and developing countries.°° The resolution 


28 Rajan, supra, note 11 at 20. 
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represents a compromise between the interests of developing countries in the 
protection of their rights over their natural wealth and resources and those of 
the developed countries in securing adequate guarantees for the protection of 
foreign investments.*' It is the last resolution which explicitly recognizes, 
within this context, the relevance of international law for the protection of 
foreign investment.?* It contains both the traditional norms of international 
law relating to the protection of foreign investment as well as the new norm of 
permanent sovereignty over natural resources.*° 

During the second phase, from 1962 to 1973, the landmark resolution 
was adopted, reiterated and reaffirmed in a number of other resolutions. In 
resolution 88 (XIll) of 19 October 1972, the Trade and Development Board of 
the United Nations Conference on Trade and Development (UNCTAD) reaffirmed 
‘the sovereign right of all countries freely to dispose of their natural resources 
for the benefit of their national development.’ It was specifically provided that 
this resolution "is without prejudice to what is set forth in General Assembly 
resolution 1803." Other resolutions adopted during this period included, inter 
alia, resolutions 2158 (XXI) of 1966, 2692 (XXV) of 1970 and 3171 (XXVIII) 


of 1973.°* These resolutions prepared the ground for the culmination of these 


31 Ibid. 
32 Kemper, supra, note 7 at 30. 
33 Sornarajah, supra, note 6 at 122. 


34 Chowdhury, supra, note 26 at 3-4. 
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developments in the context of the New International Economic Order 
(NIEO).°° 

The third phase relates to the incorporation of the principle of permanent 
sovereignty over natural resources in the Declaration on the Establishment of 
a New International Economic Order, resolution 3021 (S-VI) of May 1 1974 and 
Article 2 of the Charter of Economic Rights and Duties of States (CERDS) which 
was adopted by the General Assembly in resolution 3281 (XXIX) of 12 
December 1974.°° A serious dispute arose about the consistency of some of 
the pertinent provisions of the NIEO and the CERDS with the standards of 
customary international law, particularly the standards recognized in resolution 
1803 relating to the protection of foreign investment.*’ It has been argued 
that these resolutions undermine resolution 1803 which has sought to 
incorporate existing international law norms as factors limiting the scope of the 
principle of permanent sovereignty over natural resources.*® It has, therefore, 
been concluded that these resolutions free the principle of permanent 
sovereignty from the limitations set upon it by resolution 1803.°° 

During the fourth phase, several investment agreements concluded by 


some developing countries, particularly the oil exporters, went through a series 


35 Kemper, supra, note 7 at 30-31. 
ok Chowdhury, supra, note 26 at 2. 
37 ibid. at 5. See also Kemper, supra, note 7 at 31. 
38 Sornarajah, supra, note 6 at 123. 


39 Ibid. 
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of amendments in order to bring them in line with the principle of permanent 
sovereignty over natural resources. This process is examined below. 
4.2. The Legal Status of the Resolutions 

There is a divergence of legal opinion as to the precise legal status of the 
resolutions on permanent sovereignty over natural resources. On this issue, 
there are two schools of thought. The first school of thought is held by the 
developing countries and is succinctly described by Chowdhury:*? 


The right of permanent sovereignty, emanating as it does from the 
right to self-determination, has the same status of jus Cogens in 
contemporary international law. Consequently, the exercise of 
such right is not defeasible by treaty or by contract. This position 
is not affected by the fact that there is still difference of opinion 
with regard to the legal status of some of the corollary rights 
flowing from the peremptory principle of permanent sovereignty. 


The developing countries regard the principle of permanent sovereignty over 
natural resources as inalienable; as a rule of /us cogens, a norm accepted and 
recognized by the international community of states as a whole and from which 
no derogation is permitted unless by a subsequent norm of general international 


law having the same character.*' The effect of this proposition put forward 


a0 Supra, note 26 at 38. A similar view is also expressed by Sornarajah, supra, note 6 at 
120-121 and Elian, supra, note 14 at 95. See also M. Sornarajah, "The Myth of International 
Contract Law” (1982) 16 J.W.T.L. 187 at 208, where the writer said: "It is well accepted 
among, public international lawyers that the principle of self-determination is now a part of 
public international law. The recognition of the economic counterpart of that principle, the 
principle of permanent sovereignty over natural resources, has gone through the same process 
of creation and developed in the same climate of decolonization . The latter principle must be 
accorded the same status in international law as the principle of self-determination.” 


41 D. Flint, "Foreign Investment and the New International Economic Order” in K. Hossain 
& S.R. Chowdhury eds., supra, note 26 at 158. Writers who support this view include; Elian, 
ibid. at 10-11 and Judge Jimenez de Arechaga, (1978) 1 Recueil des cours at 297 referred to 
in |. Brownlie, (1979) 1 Recueil des cours 253 at 269, where Judge Arechaga said that: "The 
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by the developing countries is that foreign investment agreements which are 
inconsistent with the principle of permanent sovereignty over natural resources 
would lose validity in law.*? 

However, the argument that the principle of permanent sovereignty has 
received acceptance in the world community as jus cogens has been resisted 
particularly by the developed countries who advance the second school of 
thought.*° it is argued by these countries that, although resolution 1803 
enjoyed the support of developed and developing countries, the resolution in 
itself does not create public international law.** The developed countries 
regard resolution 1803 as expressing an opinio juris communis, and declaratory 
of existing principles of international law. The same cannot, however, be said 
of the resolutions on the NIEO and the CERDS. These resolutions appear to 
contradict resolution 1803, in that reference to international law rules relating 
to the protection of foreign investment is omitted. 


In Texaco Petroleum Development Company and California Asiatic 


territorial state can never lose its legal capacity to change the destination or the method of 
exploitation of those resources, whatever arrangements have been made for their exploitation 
and administration, even if a predecessor state or a previous government engaged itself, by 
treaty or by a contract, not to do so.” The same views are also expressed by Arechaga in his 
paper "Application of the Rules of State Responsibility to the Nationalization of Foreign Owned 
Property”, in K. Hossain ed., Lega/ Aspects of the New International Economic Order (New 
York: Frances Pinter (Publishers) Ltd., 1980) at 220-233. 


42 Sornarajah, supra, note 6 at 126. 
43 Ibid. 


44 Flint, Supra, note 41 at 157-158. 
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Company v. Libya,"> the sole arbitrator, Professor Dupuy, rejected the 


resolutions on the NIEO and the CERDS as having any law creating effect. He 
regarded them as essentially de /ege ferenda, and considered that they have 
validity "only in the eyes of the states which have adopted them."*° This was 
because, unlike resolution 1803, they did not have the support of the developed 
countries, and in the view of Professor Dupuy, they purported to modify 
existing principles of international law.*” A similar view was expressed by the 
arbitrators in American Independent Oil Company v. The Government of 
Kuwait.*® The arbitrators said:*° 

On the public international law plane it has been claimed that 

permanent sovereignty over natural resources has become an 

imperative rule of jus cogens prohibiting states from affording by 

contract or by treaty, guarantees of any kind against the exercise 

of the public authority in regard to all matters relating to natural 

riches. This contention lacks all foundation. Even if Assembly 

resolution 1803 (XVII), adopted in 1962, is to be regarded, by 

reason of the circumstances of its adoption, as reflecting the then 

state of international law, such is not the case with subsequent 

resolutions which have not had the same degree of authority.... 

(Emphasis is mine). 

Although it is generally accepted that resolutions of the General 
Assembly are not legally binding, this is not to say that they are without legal 


45 (1979) 53 I.L.R. 389. 
#6 Sornarajah, supra, note 6 at 128. 
47 Flint, supra, note 41 at 158. 

48 (1982) 21 I.L.M. 976. 


49 ibid. at 1021-1022. 
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effect whatsoever.°° Whatever may be the content of the recommendation 
and the circumstances of the majority by which it has been reached, it is 
nevertheless a legal act of the principal organ of the United Nations, whose 
members are under a duty to treat with some degree of respect.°' It is 
submitted that, despite the divergence of legal opinion as to the legal status of 
the resolutions on the NIEO and CERDS, some of the principles laid down in the 
resolutions undoubtedly represent recognized legal norms under existing 
international law, while others indicate emerging norms or directory principles 
relating to economic relations.°? It has also been contended that, assuming 
that this argument contesting the law creating force of the resolutions is valid, 
it nevertheless loses force because the principle of permanent sovereignty has 


been acted upon so consistently that it has become a principle of international 


50 PJ. O’Keefe, "The United Nations and Permanent Sovereignty Over Natural Resources” 
(1974) 8 J.W.T.L. 239 at 249. 


51 Sir Hersch Lauterpacht, South West Africa - voting procedure, Advisory opinion of June 
7th, 1955: |.C.J. Reports, 1955 67 at 120. See also Rajan, supra, note 11 at 130 and 
Brownlie, supra, note 41 at 260, where the author said: "The fact that in principle resolutions 
as a class are not binding has led to no little confusion and it is sometimes said that General 
Assembly resolutions ‘have no legislative effect’. In one sense this is correct: as such the 
resolutions do not make new law. However, if it is inferred that such resolutions can have no 
effect on the shaping of international law this is a capital error. The circumstances in which a 
particular resolution is adopted, the statements of delegations in the debate, the voting, the 
explanation of votes and the content of the resolution itself, are all indicators of the evidentia/ 
significance of the individual resolution. The key to the problem is the fact that the proceedings 
of the General Assembly, as of any international conference, are a vehicle for the formulation 
and expression of the practice of States in matters pertaining to international law. Thus the 
proceedings and the resolution themselves, constitute evidence of the formation of rules of 
customary (or general) international law.” 


52 Chowdhury, supra, note 26 at 6. 
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law through state practice.°* This argument has some merit. The adoption of 
the principle can be seen in national legislation, in constitutional provisions and 
in the new types of foreign investment agreements.” It is submitted that if 
an IOC enters into a contract with a HC, with the knowledge of the existence 
of a provision asserting the HC’s permanent sovereignty over its natural 
resources and the power to unilaterally alter the contract, there is no reason 
why it should not be bound by the contract. 

Even if it is accepted that the General Assembly resolutions only 
succeeded in creating a weak norm its continued acceptance by many States, 
in their practices relating to investment agreements, converts it into a principle 
of customary international law.°° Its historical and political links with the 
principle of self-determination may establish permanent sovereignty over natural 
resources as a part of jus cogens, even if this evolution has not already taken 
place.°® In the next section, we shall examine the contribution of the principle 
and its compatibilty with the modes of acquisition of oil rights. 

4.3. The Contribution of the Principle and its Compatibility with the Modes of 


Acquisition of Oil Rights 


53 Sornarajah, supra, note 6 at 129. 


54 Ibid. See for example, section 40(3) of the Federa/ Constitution of Nigeria 1979 and 
section 1(1) of the Petro/eum Act of 1969, both referred to in section 2.1. of chapter 2. The 
principle appears not only in the legislation of developing countries which have subscribe to the 
formation of the principle, but also in the laws of developed countries. See Sornarajah, supra, 
note 40 at 211. 


= Sornarajah, supra, note 6 at 129. 


56 ibid. at 129-130. 
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The developments that took place in the modes of acquisition of oil rights 
in developing countries support the view that the principle of permanent 
sovereignty over natural resources has been a driving force in the realization of 
the new modes of acquisition of oil rights. Some developing countries, 
particularly the petroleum exporters, have made great strides towards 
translating the norms and principles of the resolutions into a living reality.°” 
An examination of the new modes of acquisition of oil rights supports the view 
that the principle of permanent sovereignty over natural resources provided a 
basis on which most developing countries claimed to alter inequitable legal 
arrangements under which foreign investors enjoyed rights to exploit natural 


resources found within their territories.°° 


In Nigeria, the progressive 
development from the framework of the repealed Minera/ Oils Ordinance of 
1914, which gave to the l|OCs concession rights over vast areas of the country, 
to equity participation and contractual joint ventures, described in chapters two 
and three respectively, attest to the fact. at the principle had an impact on the 
modes of acquisition of oil rights in Nigeria. 

The declarations contained in the principle provided guidelines which 


assisted developing countries to proceed to establish new modes of acquisition 


of oil rights and represented an improvement on the classical contractual 


57 H.S. Zakariya, "Sovereignty Over Natural Resources and the Search for a New 
International Order” in K. Hossain ed., supra, note 41 at 217. 


Sots Hossain, "Permanent Sovereignty Over Natural Resources” in K. Hossain ed., supra, 
note 41 at 35. 
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framework of the traditional concessions.°? The principle has, thus, proved to 
be a seminal source for rules from which states have derived a wide range of 
powers aimed at securing effective control over their natural resources and 
maximizing benefits from their exploitation.© The principle also recognizes the 
overriding powers of the state to dispose of its natural resources in its territory 
for the benefit of its own people.®' Thus, the principle has been relied upon 
to invalidate arrangements regarded as incompatible with it, to restructure 
existing arrangements and to develop new forms of arrangements. °? 

Since resolution 1803 is widely accepted as declaratory of customary 
international law, it shall be our basic point of reference. The criteria enunciated 
in resolution 1803 underline at least three basic requirements which must be 
met before a legal arrangement can be regarded as compatible with the principle 
of permanent sovereignty over natural resources. These ane:- 

(i) It must be in the interest of national development and the well- 

being of the people of the state concerned; 

(ii) it must be in accordance with the national legislation in force; 

and 


(iii) it must be freely entered into. 


59 Ibid. 
60 kK. Hossain, "Introduction” in K. Hossain & S.R. Chowdhury eds., supra, note 26 at xiii. 
81 Ibid. 
62 Ibid. 


63 Hossain, supra, note 58 at 39. 
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Although the present modes of acquisition of oil rights in Nigeria were inspired 
by the principle of permanent sovereignty over natural resources, it is necessary 
to pose the following question: Are the present modes of acquisition of oil 
rights in Nigeria compatible with the principle ? With respect to the first 
criterion, it may prove difficult to determine whether a particular framework for 
oil development is for the advancement of national development and the well- 
being of the people of the state concerned. This is because several opinions 
may exist as to whether a particular framework is capable of achieving this 

; 64 . OS 

requirement.~° According to Hossain: 

Its application, however, would present little difficulty where a 

manifestly disadvantageous agreement had been entered into, as 

for example, in a state where oil is newly discovered, the 

government agency concerned either in ignorance or due to being 

unduly influenced by bribery or other forms of illegal inducements, 
agreed to sell oil at $10 per barrel at a time when the price was 

over $30 per barrel. Such an agreement, it is submitted, would be 

voidable at the instance of the state. 

Applying the above criterion to the modes of acquisition of oil rights in 
Nigeria, the following observations can be made. The modes of acquisition of 
oil rights described in chapters 2 and 3 of this thesis point to the fact that great 
strides have been made from the framework of the repealed Minera/ Oils 
Ordinance of 1914. However, it should be appreciated that "u/timately, it is 


mainly through the development of national capabilities to undertake and 


conduct operations that a state can expect effectively to exercise its 


84 Ibid. 


85 Ibid. 
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sovereignty over natural resources."°° The lack of technological capability to 
effectively control the oil industry calls into question whether the present 
modes of acquisition of oil rights is in the interest of national development and 
the well-being of the people of Nigeria. A country that cannot boast of 
exercising de facto control of its oil industry can hardly lay claim to permanent 
sovereignty over its oil resources. 

As regards the second criterion, it has been argued that a legal 
mechanism by which permanent sovereignty over natural resources can be 
secured is through the exercise of legislative powers to modify natural 
resources development arrangements.°’ In Alberta, this can be done, as we 
have seen earlier in chapter 3, under the change of /Jaw clause which can be 
found in leases and licences granted by the Crown. Similarly, it is specifically 
provided in contractual arrangements in Nigeria that these contracts do not 
prevent the government of Nigeria from exercising its inalienable rights. Where 
such an alteration occurs, the party adversely affected is not entitled to any 
compensation, since the original agreement had expressly subjected the terms 
and conditions to modification by subsequent legislation.°° 

Finally on the third criterion, it is a generally accepted principle of the law 


of contract that the absence of free consent by either of the parties to an 


86 pid. at 43. Emphasis is mine. 
87 Ibid. at 40. 


88 jbid. 


ony aherga. 
near, ot Sy Meso Ge # 
a a aD 
, mead Vemien thet weee ae hides te aignag att; 

eww oe ee wa Gir le-cord an te keep 

ee ee 


— 
: _ 


‘ ~4, boagui.oce: Wien ants gale Mnee Herne foltw 
mute veto ar oreuh) aii eal 1 epee) > sere a; 
OA etre ed 1ce or’ aeeaa'n ~ wera namnqeiavel 


a! Worthy unt he ae @yla™, 19 aes Egat AD eee heee: i 


>. 

* 
wise aan? ei A oauhe met,” my ny emniesh Sha enema t yor 
ime af @28110O? GlDHGF IDA Ul va oF ne aera feet 


jac 2 94 80nc, Pail 61), Q Sere a = sag vtnevog tb 98 


a) 
i) 


= 
oie 
> 


> paling yan 0) imicel’ i Ysnvwt@v9e Ge ene Agcy tig ne 
Tet wit (wien ylee gud Ope Pr ier tte -healeacd: noe 
er Tee et a recheatlibeibe 08 tn 

SOM tw ae eal Lali ato Mamyerniy Ot ein oni a tc yes, 
<4 st i 


BO) Pep Wo") ts Getta Wid, (hate, Ae "> ) winey Qt iavil t 


ae 


Sai 


144 


agreement is capable of vitiating the contract. Free consent in that context is 
understood as consent which is not caused by coercion, undue influence, fraud, 
misrepresentation or mistake.°? Thus, the presence of any of the above 
elements in a natural resources development agreement, would render such an 
agreement void or voidable.’° It may even be argued that the possession of 
a high degree of expertise, coupled with the information at its disposal, imposes 
a duty of uberrimae fide on the foreign investor and a failure to disclose a 
material fact which is later discovered, and which if known might have 
prevented the government from entering into the agreement, would lead to the 
agreement been declared void or voidable at the option of the government.’' 

It is doubtful that this argument will be upheld by a tribunal. It is, 
therefore, a difficult task for the government of a developing country to show 
that an oil development agreement was not freely entered into. It Cannot, 
however, be disputed that the circumstances under which the traditional 
concession agreements were entered into belie all the classical theories of 
freedom of contract.’?* Although, modern contractual arrangements in 
Nigeria’s oil industry were freely entered into, it is doubtful if they can be 


regarded as being in the interest of national development and the well-being of 


89 Ipid. at 41. 
70 Ipid. 
7) Ibid. 


72 S.K.B. Asante, "Stability of Contractual Relations in the Transnational Investment 
Process” (1979) 28 1.C.L.Q. 401 at 408. 
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the people. This is because, the country under the existing modes of acquisition 
of oil rights, has not developed the technological and managerial capabilities so 
as to be able to exercise de facto control of the oil industry. National 
development can only be achieved through the development of the 
technological capabilities in the oil industry. 
4.4. An Assessment 

In order to assess the impact of the principle of permanent sovereignty 
over natural resources on the meee of acquisition of oil rights, the 
circumstances under which it was negotiated must be taken into consideration. 
Having been negotiated within the United Nations framework, it represented an 
attempt to reconcile the competing, and in some respects conflicting interests 
of developing countries - the owners of the natural resources - and developed 
countries - the home country of the foreign investors, holding concession rights 
to exploit those resources in the developing countries.’* Since the adoption 
of resolution 1803, oil development agreements have been subjected to 


4 States have invoked the principle of permanent 


extensive review.’ 
sovereignty over natural resources to repudiate agreements or to alter certain 
terms which are regarded as incompatible with the principle.’° 


The signposts provided by the Declaration, and later by OPEC in its 


73 Hossain, supra, note 58 at 35. 
74 Ibid. at 41. 


75 Ibid. 
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Declaratory Statement of Petroleum Policy in 1968,7° led to the evolution of 
new types of arrangements, such as equity participation and contractual joint 
ventures. From the HC’s point of view, this development marked significant 
improvements over the traditional concession, under which the state granted 
rights over vast expanses of territory, for long durations, reserving for itself only 
a modest financial payment. ’’ 

It Cannot be denied that these resolutions were, for oil exporting 
developing countries, a rich source of inspiration.’® Without these resolutions, 
which helped to shift the bargaining power from the IOCs to the HCs, it would 
have been more difficult to realize such basic objectives, as for example, the 
equitable sharing of benefits, state participation in the oil industry and 
renegotiation and readjustment of terms in light of changed circumstances. ’? 
As Nigeria and other oil exporting developing countries seek to acquire the 
technological and managerial skills so as to be able to control operations 
directly, more changes are likely to occur in the oil industry. Solutions in this 
vast and complex field of international economic relations, if they are to last 
and be successful, require the co-operation of all the parties involved.®° The 


overall goal therefore, must be to reach reasonable arrangements in each 


78 OPEC Resolutions and Official Press Releases 1960-1990. 

77 Hossain, supra, note 58 at 42. See also section 1.3. of chapter 1. 
78 Zakariya, supra, note 57 at 210. 

79 thid. See also Baloro, supra, note 4 at 338. 


80 Kemper, supra, note 7 at 34. 
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individual case for the HC and the IOC alike - securing the legitimate political, 
social and economic goals of the HC without frustrating the reasonable 
expectations of the IOC.®! 
4.5. Conclusion 

The generic principle of permanent sovereignty thus finds a specific 
expression in the law of permanent sovereignty over natural resources, which 
is a part of international law rules governing transnational economic co- 
operation.®* It was the restoration of political sovereignty to a large number 
of formerly dependent nations and peoples that gave a strong impetus to the 
age-old struggle for a just international economic order.®? These newly 
independent states found that many of the legal arrangements entered into 
during the colonial period with foreign investors, exploring their natural wealth 
and resources, were unfair, inequitable and detrimental to the interests of the 


84 


people themselves who were the owners of those resources.” It was, 


therefore, the quest for economic independence that gave birth to the principle 
of permanent sovereignty over natural resources. 


It has further been argued, that the principle of permanent sovereignty 


81 Ibid. 


82 wy, Mughraby, Permanent Sovereignty Over Oj/ Resources (Beirut: Middle East Publishing 
Centre, 1966) at 161. 


83 C. Theodoropoulos & Y. Omorogbe, "The Role of Arbitration in the Settlement of Oil 
Investment Disputes.” Paper presented at the National Workshop on Petroleum Law, held at the 


University of Lagos, Lagos, May 28 - June 2, 1984. 


84 Chowdhury, supra, note 25 at 1. 
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over natural resources embraces the concept of "mutual equivalence of 
contractual advantages” as its basic jurisprudential content and seeks to 
maintain such equivalence by providing rules for redressing gross inequality in 
bargaining position due to economic compulsion at the time of signing the 
concession contracts.®° This principle, will continue to be a driving force in 
the ever changing relationship between the oil exporting developing countries 
and the lOCs. Ultimately, unless Nigeria and other oil exporting developing 
countries develope or acquire the technological capabilities for running 
operations in the oil industry directly, permanent sovereignty cannot be fully 


attained. 


85 Mughraby, supra, note 81 at 161. 
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Chapter 5 

5.0. General Conclusion and Recommendations 

This thesis has shown that despite the shortcomings concerning equity 
participation, production sharing and service contracts, which comprise the 
heart of this thesis, some progress has been made in Nigeria’s oil industry 
within the past twenty years. Indeed, one can see, ‘1 a number of areas, 
significant gains during this period. For example, the decade of the 1970s 
witnessed a number of significant advances by the Nigerian government in 
acquiring majority shares in the subsidiaries of the |OCs, thereby increasing its 
revenue from the oil industry. But as more is learned about the role of oil in the 
economic development of Nigeria, the less certain it is that the major problems 
have, in fact, been solved.!' It appears that the gains of the last twenty years 
have merely provided the foundation for coming to terms with the issues that 
are likely to have an impact on the economic, social and political development 
of Nigeria.” 

The gravamen of this thesis has been that, notwithstanding the changes 
which took piace in Nigeria’s oil industry within the past twenty years, de facto 


control is still in the hands of the 1O0Cs. At present the government’s 


'D.N. Smith, New Eyes for Old: The Future, Present and Past in the Evolution of Mineral 
Agreements (Lagos: The Nigerian Institute of Advanced Legal Studies, 1981) at 6. 


2 Ibid. 
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participation in the oil industry is visibly limited to profit sharing.? Such areas 
as operational policies of the subsidiary oil companies are still in the hands of 
the management of these companies, which are controlled by their parent 
companies in Europe or America. If the objectives of the government are to be 
achieved, the government must establish itself effectively in the oil industry. For 
this to be accomplished, the government must go beyond majority shareholding 
and actually secure de facto control of the operational policies of the subsidiary 
oil Companies. This could be done rae the setting up of effective 
management committees to run the affairs of the oil companies with the 
government's interest properly protected.* From such a vantage point, the 
government can easily influence the operational policies of the subsidiary oil 
companies and ensure their compatibility with the government’s overall 
objectives. This would extend the government’s interest in the oil industry 
beyond that of revenue maximisation to that of developing or acquiring the 
technology that would enable it to exercise control of its oil industry. The l|OC’s 
main objective is to make profit. This objective may conflict with the 
government's objective of developing or acquiring the technology necessary for 


running its oil industry. 


3.S.B. Falegan & G.O. Okah, "The Contribution of Petroleum to the Nigerian Economy” in 
Oil and the New International Economic Order, Proceedings of the Annual Conference of the 
Nigerian Economic Society (Ibadan: The Nigerian Economic Society, 1976), 163 at 184. 


4 Ibid. \t is disturbing to note that it was in 1991 that the NNPC signed its first joint 
operating agreement (JOA) with an IOC. Under a JOA, a management committee comprising 
representatives of the joint venture partners is set up. See the JOA between the joint venture 
partners in the NNPC/Shell joint ventures, referred to in section 2.3.b. of chapter 2. 
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The government must also have its own pool of qualified Nigerian 
personnel that will translate its policies and objectives into practical reality. 
Already, the training of high and medium level manpower, both locally and 
abroad, is being undertaken by the government.° This, together with the 
formulation of a clear oil policy to guide management, would enable the 
government to exercise de facto control of the oil industry. 

In addition, this thesis has shown that, although it is attractive to think 
about the modes of acquisition of oil rights along a spectrum running from the 
traditional concession under the repealed Mineral Oji/s Ordinance of 1914 to 
equity participation, and then to production sharing and service contracts, there 
is no reason to believe that such a movement leads to de facto control of the 
oil industry by Nigerians.® In each one of these new modes of acquisition of oil 
rights, the old problem of the absence of real control of the oil industry by 
Nigerians remains. The tendency to look at the evolution of the modes of 
acquisition of oil rights in the context of structure is, therefore, highly 
misleading and largely counter-productive.’ It has also been argued that oil 
agreements must no longer be viewed simply as contracts, but also as 


economic development agreements. Economic development agreements provide 


5 Falegan & Okah, /bid. 

6 Smith, supra, note 1 at 17. See also R. Synge, "Change in the Pipeline 2?" (1991) 
September/October, South Magazine at 61, where the writer submits that: "But very little has 
changed in the oil industry since the early 1970s....” 


7 Smith, ibid. 
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an avenue for the training of Nigerians in petroleum technology and, thus, may 
enable the creation of the vital ingredients for the attainment of de facto control 
of the oil industry. 

It is also clear that sharing representation at the board of directors of the 
subsidiary oil companies does not ensure de facto control, nor does majority 
shareholding. The government has generally failed to articulate clearly what it 
means by "control" as provided in section 1(1) of the Petroleum Act of 1969. 
The problem of de facto control by Nigerians of the oil industry will parsizt until 
there is a clearer articulation and implementation of the government’s 
objectives. The evoiution of the modes of acquisition of oil rights from the 
traditional concessions to contractual joint ventures reflected the movement 
from the old international economic order of investor ownership and control of 
a Sstate’s natural resources. Under the new international economic order, the 
ownership and control of natural resources by host countries was recognized 
by the international community of states. Despite this development, there has 
been a confusion of symbols and substance by the government. Although the 
conferral of Owners!.p and control of oil resources on the government is a 
marked departure from the traditional concession, the government is still 
divested of effective powers of control because it has transferred extensive 
powers of management to the |OCs. The old international economic order which 
prevailed under colonial rule continues to persist into the post-independence era 


and has, thus, thwarted the main objective of the principle of permanent 
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sovereignty over natural resources. Since ownership and control (de facto 
control) are synonymous with sovereignty, it is submitted that a country that 
cannot boast of controlling its oil industry can hardly lay claim to permanent 
sovereignty over its oil resources. 

It has also been shown that in the absence of de facto control of the oil 
industry by Nigerians, the present modes of acquisition of oil rights by the |OCs, 
are not for the benefit of national development and the well-being of the people 
of Nigeria. In light of the above, it has been suggested that in order for the 
government to fully achieve permanent sovereignty over its oil resources, it 
should nationalize the oil industry ° or encourage indigenous participation in the 
exploration and production of oil. | will briefly examine these two alternatives. 
5.1. Nationalization of the Oil Industry 

Nationalization of the oil industry is a relatively easy step for host 
countries to take in an attempt to oust the IOCs from their position of 
dominance of the host country’s oil industry. It can hardly be denied that 
nationalization definitively settles the issue of ownership.? Nationalization 
transfers the full ownership of the oil industry to the government. However, the 
bare assertion of state ownership does not dispose of all the incidence of the 


1OC’s de facto control of the oil industry. 


8 P.C. Asiodu, "Comments and Criticisms of Evolution of Nigerian Oil Policy by M.O. 
Lolomari” in Oi/ and the New International Economic Order, supra, note 3 at 31. 


3S.K.B. Asante, "Restructuring Transnational Mineral Agreements” (1979) 731.C.L.Q. 335 
at 341. 
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Given the realities of the world oil industry, the experiences of OPEC 
countries that have nationalized their oil industries and the level of Nigeria’s 
indigenous know-how, the deliberate and progressive manner in which the 
government has moved from the traditional concessions to joint ventures was 
realistic.'° This writer firmly believes that in the absence of skilled Nigerian 
personnel and the technological capability to run the oil industry, nationalization 
would not have resulted in de facto control of the oil industry by Nigerians. 

Furthermore, a comparative study of the oil industry in some OPEC 
countries shows that nationalization was usually influenced by political motives 
without adequate consideration of how de facto control could have been 
achieved.'' Even after nationalization of the oil industry in these OPEC 
countries, the |OCs continue to exercise real control because of their control of 
the management of the subsidiary oil companies. This state of affairs calls into 
question the effectiveness of nationalization as a means of achieving de facto 
control of the oil industry. De facto control by Nigerians of the oil industry can 
Only be achieved after a careful consideration of the existing manpower and 
technological capabilities of the cou — y. 


5.2. The Role of Indigenous Oil Companies in the Exploration and Production 
of Oil in Nigeria 


10 Asiodu, supra, note 8 at 31. 


1 See for example, the nationalization of British Petroleum by the Nigerian government in 
1979, referred to in section 2.3. of chapter 2. Other examples include the nationalization of the 
Anglo-lranian Oil Company by the Iranian government in 1951 and the nationalization of British 
Petroleum and Texaco by the Libyan government in 1973. 
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The question has also been raised as to whether indigenous participation 
in the exploration and production of oil would have achieved de facto control 
of the oil industry by Nigerians.'? The exploration and production of oil calls 
for heavy investments in both capital and a skilled workforce. As a result, 
getting local investors to go into the oil business has not been an easy affair. 
In fact, earlier attempts between 1968 and 1987 did not prove successful. '* 
Although several oil prospecting licences were granted to indigenous oil 
companies, some of these companies sold off their licences to foreign oil 
companies as soon as they were given for reasons not unrelated to the huge 
financial outlay, high technological and manpower requirements. This has led 
one writer to conclude that: '* 

The average Nigerian is content to serve aS a mere agent for 

foreign companies whether in the field of concession awards or in 

buying crude oil. He is satisfied with being a silent partner waiting 

for the dividends to s/op, s/op, slop into the barrel, or prostituting 

concessions for the highest foreign bidder. Nigerians potentially of 

the stature of Rockefeller, Getty, Mattei or Hammer are not yet on 

the oil horizon. 
In addition, the oil business is capital intensive and sometimes requires a 


considerably long gestation period. Consequently, it is not easy for indigenous 


oil companies to convince financial institutions to come to their aid because of 


12 M.0. Lolomari, "The Evolution of Nigerian Oil Policy” in Oi/ and the New International 
Economic Order supra, note 3 at 23. 


13S Akinrinade, "Nigeria’s Oil Tycoons” (1992) February 17, Newswatch Magazine 22 at 
23-24. 


14 Lolomari, supra, note 12 at 23. 
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the high level of risk involved in exploring for oil. 

Recent developments may, however, lead to a change in the dominant 
role played by the IOCs in Nigeria’s oil industry. With the introduction by the 
government of an accelerated programme of indigenous participation in all 
aspects of the oil industry, especially exploration and production, we may begin 
to witness a more active role by Nigerians in the oil industry.'® To this end, 
between fourteen and seventeen indigenous companies have been given oil 
prospecting licences. '© However, the greatest challenge for the indigenous oil 
companies, remains how to tackle the financial constraints imposed by the 
industry. It has been suggested that joint venture financing, involving two or 
more investors sharing the cost of exploration; or consortium financing, an 
arrangement that may involve a group of not less than three institutions, 
including banks, insurance companies, financial houses and other institutional 
investors could alleviate some of the financial burden placed on indigenous oil 


companies.'’? Other options available include; the debenture/public issue 


15 Akinrinade, supra, note 13 at 26. The former Minister of Petroleum Resources, Professor 
Jubril Aminu has recently stressed that it is a priority of policy to give Nigerians "every 
opportunity to participate in the oil industry” and to "indigenise the industry and make it a 
people’s industry”, referred to in Synge, supra, note 6 at 61. This new government policy has 
been described as "the most important strategic policy ever made by any Nigerian 
administration”. See M. Adenuga Jnr., "Trends in the Oil Industry: Looking to the Future” 
(1992) May 4-10 West Africa Magazine at 752. 


16 Akinrinade, ibid. Some of these companies include; Cemac Nigeria Limited, Consolidated 


Oil Limited, Dantata Investments and Securities Company Limited, Queens Petroleum, Summit 
Oil, Moncref Oil, Paclantic Oil, Cavendish Petroleum, Express Petroleum and Inko Petroleum. 


7 Akinrinade, /bid. 
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option, which involves the investor’s bank going to the capital market for funds 
by inviting the general public to invest in the venture in anticipation of the 
higher yields at maturity. Some other experts are of the opinion that the NNPC 
could have an important role to play in aiding the indigenous oil companies. It 
is argued that, apart from tax incentives, the NNPC could enter into joint 
venture agreements with the indigenous oil companies if oil is found in 
commercial quantities as it has done with the lOCs. '® 

The recent discovery of crude oil by Consolidated Oil, an indigenous oil 
company working offshore, lends credence to the fact that Nigerians given the 
tools and required resources can work in the upstream and downstream sector 
of the oil industry. This development, together with the training and 
employment of qualified Nigerian personnel into key management positions of 
the l|OCs, may in the long run secure for the government the de facto control 
of the oil industry that has eluded it since the discovery of oil in Nigeria in 
1956.'° Even in the face of a variety of new modes of acquisition of oil rights 


in Nigeria, the |OCs continue to play « jominant role in Nigeria’s oil industry. 


18 Ibid. at 22-24. 


19 See however, Synge, supra, note 6 at 61, where the writer concludes that the 
emergence of indigenous oil companies is unlikely to undermine the dominant role of the |OCs 
in Nigeria’s oil industry. 
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